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Court of Appeals of the District of Columbia 


No. 00—1 - 

David J. "White. Appellant, 


vs. 


Edwin B. IIessk, as Major, &c., et 


al. 


a 


Supreme Court oi' llit* District of ('ojlumbia. 

!C(inil v. No. i 

l 

David .j. White, Plaintiff, i 

I 

vs. ! 

Kdwtx {>. Hesse, as Major and Superinteudjnt of Police, 
and Leo A. Rover, as Tailed Stales Altornejy for the Dis¬ 
trict of Columbia, Defendants. i 

I 

Cnitkd States ok Ameiuca, 

J'lsh'icf of ( nt inn hi a. ss : 

' ! 

Be it retaembered that in l ie Supreme Court of the Dis¬ 
trict of Columbia, at the city oi Washington,! in said Dis¬ 
trict. at the times hereinafter mentioned, tlie following* 
papers were tiled and proceedings had, in tjie above-en¬ 
titled cause, to wit: i 


1 


11 ill of ( on/plaint and Petition for Injunction. 
Filed March 14, 1929. i 


In the Supreme Court of the District of Columbia, Holding 
1 # | c 

Equity Court. | 

Fouitv. No. 49.152. j 

| 

David J. White. Plaintiff, j 

vs. | 

Edwin B. Hesse, as Major and Superintendent of Police, 
and Leo A. Rover, as Cniied States Attorney for the 
District of Columbia, Defendants. ! 

i 

I 

To ilie Honorable Justice boldine; equity court j 

The plaintiff, David J. White, respectfully shows to this 

Honorable Court as follows, to-wit: ] 

I 
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DAVID .1. HITE VS. 


1. h lial he is a citizen of Die T ~nited States and a resi¬ 
dent of the City of Baltimore and State of Maryland, and 

brings this art ion in his own behalf onlw 
^ * 

r riiat t!u* defendant. Fdwin B. Hesse, is a citizen of ihe 
I nited States and a resident of the District of Columbia, 
and is sued herein in his capacity as Major and Superhi 
tendent of Kolice of tin* District of Columbia, as will here¬ 
inafter appear. 

•>. I hat t he deteiidant, Leo A. Kover. is a citizen of 'he 
l nitedStales and a resident of the District of Columbia, 
and is sued herein in his capacity as I’nited Slate- Attor¬ 
ney for the District of -’olumbia. as will hereinafter ap- 
pea r. 

4. 'That the plaint ill* is the owner of oerlain auiomatic 
vending- machines designed and constructed especially for 
the automatic veiuima' of packages of candy mints, 
- which said machines are actuated and operated in 
the vend inn' of said candy mints by tin* use of Cubed 
States Five cent pieces tin* said machines also containini;' 
an amu>ement teature by way ot ‘‘fortune teliiniC’ in¬ 
scriptions whichi is act uated and operated bv brass discs < je- 
livered from said machines. <aid macliines beinn' ’placed in 
public place- of business in the District of Columbia. 

o. i hat in piaciim said macliines in use and operation in 
business places tin* plaintiii enters into a contra<'t with the 
proprietor • >! cac;> such said 'place of business wherebv tlu* 
said proprietor is rcuuired and ayiecs to operate each sicli 
machine strictly according to law and that the brass discs 
designed to be u >ed only in said macliine are not to be and 
will not bo by him accepted in trade nor otherwise made 
of value, a copy of which said, form of contract is attached 
hereto as Kxhibit ** A." 

6. 1 hat upon the trout of each of said machines arc three 
prominent sians readin.n' as follows: 

1 ry a Caekaim ol o<* Watch the Keels and Have Your 
Fortune Told. Deposit nickel and turn knob at lower riahl 
hand to receive one be package of Yen-s. 

Watch the retd- and have your fortune told. 

Your Nickel Buys a Backaye of be Watch the Keels and 
Have your lortuue told. file tokens received from this 
vender have* no value, but may be used solely to replay this 


E. B. 1IESSE, 


3 


i 


MAJOR, ETC., ET AL 


\ endcr for !lu‘ customer‘ • sol- amusement. jA Package of 
confectionery vends wit!: each five cents. tjVmfectionerv 
not vended with amusement tokens. 

! 

{'lie tokens received from this \ endev are of no value. 
Tokens mav be used to renlav this Vendor for tin* custom- 
ei* s sole amusement. A Package of confect|ionery vends 
with each live cents. Confoctionerx not vended! wit Ii amuse- 

* i 

ment. tokens. 


3 7. The amusement feature of said njiachines con¬ 

sists of three cylinders or wheels onj the rim or 
outer face of each of which are inscribed groups of words 
of a “fortune telli 1114 nature, a sample of |a number of 
which inscriptions or groups of words are tin* [following, to- 
wit : j 

“You will vet live in splendor and plentv.M 
“No need to travel to seek pleasure."* 

“You have a strong will and will work wiljh patience.’" 
“I 11 spite of enemies you will do well." 

“The next ten vears mean success for vou.'f 

• • 

“You are jealous and must overcome this tendency/’ 

“ With more ambition you can become wealthy." 

“ neoline the pursuit and vou will do well." I 

j 

The said evliuders or wheels hearing. - said “Fortune t el I - 

; . 1 

iii£C inscription- are subject to control according* to tlie 
skill of the customers through the use of “Xtjops" applic¬ 
able to each of said cylinders or wheels through pr(*ssure 
applied by the hands of the customers, thus bringing op¬ 
posite the “indicator" whatever “fortune tellijug" inscrip¬ 
tion the customer may prefer according* to his skill in ap¬ 
plying* same. 

S. That in the operation of said machine Hy each cus¬ 
tomer, such customer places in the slot in said machine a 
live-cent coin of the United States and in eacji and every 
instance either receives from said machine a fhje-cent pack¬ 
age of candy mints of the same approximate! size as are 
customarily sold in stores for five cents per package or his 
coin is returned to him, said machine being so contrived 
that it will deliver said package of candy mintk only when 
actuated by a five-cent coin, said five-cent coin being* auto- 

12—5021a I 
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matically immediately ret ::icb to the customer by the 
machine in the await the -dppIv of candv mint pack- 

4 ayes is exhausted. Said machine is further so con¬ 
trived and constructed that the said brass discs will 

not actuate said machine to deliver .-aid candy mints or 
other thing of value, but will actuate said machine only to 
amuse customers through the said ‘'fortune telling" fea¬ 
ture. 

V. That in operating -aid macidne by tiie said customer 
bv the coin as aforesaid the customer receive.- brass disis 
upon each of \yhicii arc inscribed ”Xo t 'ash v alue" and 
“Cood for Amusement Only," the s.aidi bra-< disc having 
a large opening in the center. ! eing so designed to present 
such brass discs from actual ay die said machine to its use 
of delivering and vending packages of candv mint.- ns 
aforesaid, said bra-.- discs al-o being unlike other disc- 
used in some other type of marines where >ueu oih**r 
discs contain the words ’’wood for b Cents in d rade" or 
words of similar import. 

10. . hat the said maciiine- are owned and used by ti e 
plain:i n dr and cube for tin* mirpo-e of .’ending tin* 
a:oi\mentioned vainw mint.- for amusement of customers 
in 4 ’fortune telling ' a- hei *in escribed and for no oilier 
or any illegal purpose, tiie \aiue of ea h pa; kage of said 

candv mints being as aforesaid e wi\ah:p to t;.e e.-uai 

• * » 

package of candy mint.- « n.-lomariiy sold in stores for ave 
cents and being of a retail value equivalent to the value of 
the com required to aciuate sai<t machine to deliver said 

candv mints. 

* 

11. That the said brass discs haw* no intrinsic value to a 
customer other than its metal content or junk value and 
mav not bo used as a medium for the purpose of exchange 
or barter for merchandise or any ether thing of value and 
the said brass disc*.- do not become the properly of the 
customer but ary and remain the property of the plaintiff, 

and are used and arc 1 useful only for amusement in 

5 being redeposited i:: said machine to actuate the 
same to deliver additional like brass discs for ac¬ 
tuating the herein mentioned amusement and ’’fertune- 
telling feature of said machine. 

Ilk That certain of the aforesaid vending machines have 
been duly licensed for operation as “slot machines.*' Com¬ 
missioners of the District of Columbia bv licenses dulv 
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issued by the Superintendent of Licenses for tlie District of 
Columbia, acting- in accordance with and under and bv vir- 
lue of the law authorizing- him so to do. 

o 

13. That heretofore, to-wit, on the 12th dav of March, 
lh29, plaintiff was informed by many of the {owners of the 
places of business in which said machines aje placed that 
they had been notified by members of the! Metropolitan 
Police Department of the District of Columbia that orders 
had been issued to tin* Major and Superintendent of Police 
to the police force* to notify the owners of staid places of 
business that, unless the aforesaid machines Were removed 
from said places of business and the operatiojn thereof was 
discontinued, the said members of said police department 
would seize and confiscate* said machines andj cause the ar¬ 
rest of the owners of said places of business. That upon in¬ 
quiry plaintiff ascertained that tin* said Majejr and Super¬ 
intendent of Police and tin* said members of tilie said police 
department of tin* District of Columbia were! acting* in ac¬ 
cord and in concert with the aforesaid Ijnited States 
Attorney for the District of Columbia, wfio had noti¬ 
fied the said Major and Superintendent of Pblice in effect 

that the owners of said places of business should be noti- 

. | 

lied to remove and discontinue the use of said jnachines and 
that if the owners of said places of business flailed to com¬ 
ply with tin* order of tin* said Major and Superintendent of 
Police and the order of the said members of said 
(> Police Department, and if said machines were not 
removed from said places of business,j he, the said 
United States Attornev for the District of Columbia, would 

• # l 

proceed to prosecute the said owners of tin* places of busi¬ 
ness so refusing* to remove and discontinue the use of said 
machines as for violation of the criminal statutes of the 
District of Columbia. 

14. Plaintiff says that tin* aforesaid business of using 

and operating said automatic vending- machine^ in the man- 

mu- in which he has authorized the use of samh bv the own- 

*■ 

ers of said places of business wherein the sjjiid machines 
have been placed by him and the operation of j each of said 
machines by the owner of each of said places ofjbusiness and 
by the customers using* said machines have at ajll times been 
and are now lawful in every respect and not in| violation of 
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anv statute of t lie District of ('olumbia, not withstanding: the 
claim of the said United States Attorney and the said Major 
and Superintendent of Police and the said members of said 
police department that the said machines arc capable of use 
for gamblin': purposes. 

15. That plaintiff is conducting a lawful business in a per- 

fectlv legitimate manner, that he has l)een licensed bv the 

• • 

District of Columbia so to do as aforesaid, that lie has a 
large amount of capital invested therein, not only in said 
machines but also in maintaining a stock of candy mints as 
supplies therefor: that the conduct of said business is his 

regular and onlv hi cans of livelihood and that the aforesaid 

* • 

notice to the owners of the places of business wherein said 
machines are located have already interfered seriously with 
his said business and the conduct thereof, in that annum* 
other tilings some of the owners of said places of business 
have removed and discontinued the use of said ma- 
7 chines and other of said owners of said places of 


business are fearful that the constant annovance of 


the presence of members of said police force in coming into 
said places of business and discussing the operation of said 
machines in the manner of the aforesaid order is interfering 
witli tin* regular and other business of said owners and is 
interfering with the plaintiff in the disposal and sale of the 
large supply of said candy mints which he has on hand, and 
that the said plaintiff is without adequate remedy of law in 
the premises and that unless this Honorable Court affords 
the relief for which the Plaintiff hereinafter prays the 
plaintiff will suffer irreparable injury and loss and dam¬ 
age. 

1G. That the defendants as aforesaid are assuming* and 
threatening- to act in absolute derogation of the common law 
and equitable presumption of innocence and lawful conduct 
and use on the part of individuals and the use of property 
until the contrary is shown by due process of law, the direct 
arbitrary statement having been made to plaintiff in the 
premises that it was proposed to seize and confiscate each 
and every machine that they deemed capable of use in 
gambling without; reference to whether it was as a matter 
of fact so used or not. and declaring it to be the intention to 
7 uit on the owner or user of anv such machine the burden of 
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establishing in Court that said machine was Apt being used 
i‘or gambling. 

17. The plaintiff is advised that lie is entitle^ in the prem¬ 
ises to an order issued by this Honorable Cojirt addressed 
and directed to each of said defendants enjoining and re¬ 
straining them pending final hearing in this cjase, and per¬ 
manently after full and final hearing herein, restraining the 
said defendants and each of them and their [subordinates, 
agents, servants, and employees froiii interfering 
8 with the lawful conduct by the plaintiff of his said 
business of operating and causing to be operated or 
used tin* aforesaid automatic vending machines in the man- 
mu* aforesaid, and enjoining and restraining ejicli and all of 
the aforesaid persons from annoying, harassing or in any 


one lawfullv 
operating or 


manner interfering with the plaintiff or any 
conducting the plaintiff's said business or 
using any of said automatic vending machines land restrain¬ 
ing and enjoining each of the aforesaid persons from seiz¬ 
ing or coniiscating the aforesaid vending nuujhines or any 
parts thereof or said packages of candy mints lor said brass 
discs. I 

Wherefore the premises considered plaintiff prays: 

1. That process issue* out of this Honorable (jourt directed 
to the said defendants and each of them requiring them to 
appear herein and answer the exigencies of this bill. 

Lh That an order be passed herein enjoining find restrain¬ 
ing said defendants and each of them, their subordinates, 
agents, servants and employee's, pending final hearing 
herein, from interfering with or molesting th|e said plain¬ 
tiff in the lawful conduct of his said businessjof operating 
and causing to be operated or used in tliej District of 
Columbia said automatic vending machines ilnentioned in 


the foregoing Bill of Complaint, and enjoining 


md restrain¬ 


ing each and all of the aforesaid persons from annoying, 
harassing or in any manner interfering with j the plaintiff 
or anv one lawfullv conducting the plaintiff's taiid business 
or operating or using any of said vending machines, and 
restraining and enjoining each of the aforesaid persons 
from seizing or confiscating the aforesaid vending machines 
or any parts thereof or said packages of car.dy mints or 
said brass discs. 

9 3. That upon final hearing herein thejsaid defend¬ 

ants and each of them be perpetually enjoined and re- 
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strained together with their subordinates, agents, servants 
and employees, from interfering with or molesting the said 
plaintiff in the lawful conduct of his said business of operat¬ 
ing and causing to be operated or used in the District of 
Columbia said automatic vending machines mentioned in 
the foregoing Dill of Complaint, and enjoining and restrain¬ 
ing each and all of the aforesaid persons from annoying, 
harassing or in any manner interfering with the plaintiff 
or any one lawfully conducting tin* plaintiff's said business 
or operating or using any of said vending machines, and 
restraining and enjoining each of the aforesaid persons 
from seizing or confiscating the aforesaid vending machines 
or any parts thereof or said packages of candy mints or 
said brass discs. 

4. And for such other and further relief as the Court 
mav deem just and proper. 

DAVID J. WHITE. 

W. J. DOW, 

At h> me if for Plaint iff. 


District of Columbia, ss: 

1, David J. White, being first duly sworn, on oath depose 
and say that I have read the foregoing petition by me sub¬ 
scribed and know the contents thereof; that the matters 
and things therein contained as of my own knowledge are 
true and those alleged upon information and belief 1 be¬ 
lieve to be true. 

DAVID J. WHITE. 


Subscribed and 
March, 1929. 


iworn to before me this 14th day of 

1). FULTON HARRIS, [seal.] 

Xotar/j Public 
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Exhibit “A." 


General ('tottract ami Agreement . 

5c. U. S. Mints. 5c. 

U. S. Mint & Vending Co., 3701 Reisterstown Road, 

Baltimore, Md. 

Date:-, -. 

I,-, Address:-, City & State: -, agree to 

accept from the U. S. Mint N* Vending Co. and operate in 
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vill operate 
t llie brass 


my place or business tlmir automatic vending tnachine ac¬ 
cording to the terms below. 

It is agreed that the minis used in this vending machine 
shall be furnished by the U. S. Mint & Vending Co., the 
cost of same $2.00 per box of 100, shall be decline ted from 
the gross amount in the cash box of machine at collection 
by agent. Any other incidental expenses, thatj may be in¬ 
curred from the operation of this machine' shall [be deducted 
from gross receipts of cash box. The balance remaining 
constitutes the net profit and shall be divided equally be¬ 
tween the company and the* proprietor of above [place. 

It is agreed that the aforesaid proprietor ' 
this machine strict!v according to law, in tin 
discs (checks) which are received from this machine by the 
customer are not to be cashed, accepted in trade or other- 

1 i 

wise made of value. 

it is agreed that the aforesaid proprietor wilijnol have no 
other machine of like principle, type, design, style, or which 
might serve for same purpose, in his place of business under 

anv consideration. 'This contract is effective for one vear 

• 

from date. 

'I’lie company reserve's the right to remove this machine 
at any time at its own discretion, and it is agreed that this 
machine can only lx* moved from proprietor's place of busi¬ 
ness on orders from the companv. 

r. S. Ml XT & V E X lj> I X( 1 CO., 

i>v Agent,--. 

. . .* 1 

:Toprietor's Signature:-. 
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Motion for I a i n net ion Poudente LiU 


14, 

1929. 

3"S 

n a 

,nd mov( 

‘S t 1 

pn 

ived for 

in 

vs. 

to-wit: 


lid 

each of 

theij 


ic Court for 
the petition 


ordinates, agents, servants, and employees, pending final 
hearing herein, from interfering with or molesjing the said 
plaintiff in the lawful conduct of his said business of operat¬ 
ing and causing to be operated or used in thy District of 
Columbia said automatic vending machines njiontioned in 
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the foregoing Bill of Complain!, and enjoining and re¬ 
straining each and all of the aforesaid persons from annoy¬ 
ing, harassing, or in any manner interfering with the plain¬ 
tiff or anv one lawfullv conducting the plaintiff's said busi- 
ness or operating or using any of said vending machines, 
and restraining and enjoining each of the aforesaid persons 
from seizing or confiscating tin* aforesaid vending machines 
or any parts thereof or said packages of candy mints or 
said brass discs. 

And as grounds for said motion the plaintiff refers to 
the bill of complaint heretofore tiled herein. 

W. J. DOW, 

, Attorney for Plaint iff. 

Please take notice that tin* above motion will be called to 
the attention of the Court on Friday, March 22d, 1929, at 
10 o'clock A. M., or as soon thereafter as the same may be 
heard. 

W. J. DOW', 

Attorney for Plaintiff. 

( Ma rslt a! 's Itet a rn .) 

The within process never received for service. 

E. C. SXYDEK, 

l \ S. Marshal. 

12 -Insif' r of Defendant Leo A. Dover. 

Filed March 20, 1929. 


Leo A. Hover, Cnited States Attorney in and for the 
District of Columbia, in answer to the bill of complaint 
tiled herein says: 

1. Paragraph 1 is admitted. 

2. Paragraph 2 is admitted. 

3. Paragraph 3 is admitted. 

4. Paragraph 4 is admitted, save that portion in the 
second and third lines reading, “designed and constructed 
especially for the automatic vending of packages of candy 
mints," which portion is specifically denied as will be here¬ 
inafter more fuilv set forth. 
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«>. Defendant herein 1 icks sufficient knowledge or infor¬ 
mation to form a belief with regard to the ijllegations con¬ 
tained in paragraph b of the bill of complain!. 

0. Paragraph 0 is admitted. 

7. Paragraph 7 is admitted. 

s . Paragraph 8 is admitted, save that portjion of the filial 

sentence thereof reading: “or other thing! of value, but 

will actuate said machine onlv to amuse customers through 

* i ™ 

the said ‘fortune telling' feature,*' which jportion is spe- 
eificallv denied. ! 

Defendant states that five-cent coins or l|>rass discs de- 
seribed in bill of complaint, when inserted iji the machine, 
and the machine operated, may and frequently do deliver, 
solely as a matter of chance, in varying quantities some¬ 
times as great as twentv at a time additional! brass discs of 
the same character, that is to sav, saild discs of the 
Id proportions of a five-cent piece of tlije lawful coin¬ 
age of the United States with the chief difference 
residing in the* existence of a hole through! the center of 
said discs. | 

9. Paragraph 9 is admitted. 

10. Paragraph 10 is admitted, save the jfirst sentence 

thereof, which is specifically denied as will hereinafter be 
set forth more fully. j 

11. Paragraph 11 is denied in entirety. 

lib Paragraph 12 is admitted. | 

13. Paragraph 13 is admitted. | 

14. Paragraph 14 is specifically denied. 

lb. Defendant lacks sufficient knowledge o • information 
wherein to form a belief regarding the allegations contained 
in paragraph lb. 

16. Defendant is advised that the allegations contained 
in paragraph 10 are conclusions of law and as such require 
no answer. 

17. Defendant lacks siiflieient knowledge oi| i n format ion 
wherein to form a belief as to the allegations! contained ill 
paragraph 17. 

Answering further, defendant herein says: l 

That the machines or devices described in! said bill of 
complaint are evil chattels, designed for gambl|ing purposes 
and having only a> an incidental feature the vending of 
packages of candy mints. 


DAVID .T. 
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That said devices mentioned in dd hill of complaint de¬ 
liver by chance varying quantities of these discs of the 
proportions of a iive-crnt pice** «»f the coinage of the 
United States, which discs have a certain value, first on 
the basis of the metal contained therein, and second for 
their use in lieu of a live-rent piece of the lawful 
14 coinage of the l nited States for deposit in public 
telephone coin slots. 

Thai the entire device partakes of the character ot a. 
game ol chance, excitin'• a gambling instinct in patrons 
thereof contrary to public policy. 

f rhat such device and contrivance, possessing such gam- 
T>Iinyc features, cannot invoke equity for relief. 

'That the bill seeks to enjoin criminal prosecutions. 

That the operation and maintenance of such machines, 
devices and contrivances are contrary to the (’ode of Laws 
for l he 1 )ist rid of (’olumbia. 

Where!ore tin* defendant prays: 

1. That the bill herein he dismissed. 

2. That the motion for injunct ion lx* denied. 

LEO A. ROVER, 

Attorney nf I hr t'uitrti Stairs in 

tut'} tny the I)tsinet t>f ( nlnwbut. 

XEIL IJI'RKIXSIIAW, 

. i s s ‘Si < 1 1 . / r t' t i S / a is .11 f 11}' ue //, 

.[lint itt if in. ttf ! A f > mi a it i Leo A. Roeer. 

DlSTUItT Of (’on M 13JA. 

Leo A. ii’over. being first duly sworn according to law, 
on oath deposes ami >a v > Ilian lie is l nited States Attorney 
in and for the District of Columbia; that he* has read the 
foregoing answer by him subscribed and knows the con¬ 
tents thereof: and that the matters and things therein set 
forth as of his own knowledge lie knows to be true, and 
those set forth a ir on m onnatiou and belief he believes 


to be true. 


LEO A. ROVER. 


Subscribed and sworn to before me this 20th day of 
March A. I). 1020. 

|seal. 1 MILFORD F. SCHWARTZ, 

X of ary Publh . 
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15 


Motion to Mohr More Definite and Certain. 
Filed April *2, 1929. 


* 


Major and 
olumbia, by 
the plaintiiT 
iled therein 


Now eoir.es the defendant, Edwin B. Hesse 
Superintendent of Police in the District of ( 
his attorneys, and moves the Court to require 
in the above entitled cause to make the bill 
more delinite and certain by showing: 

1. The number of the alleged automatic vending machines 

t . .... i ' 

in this jurisdiction owned by the said plaint iff .j 

2. The names and addresses of proprietors of j)laces 
where* said machines are located. 

3. Is the C. S. Mint and Vending- Company!a body cor¬ 
porate, or is it merely a trade name. 

4. if a corporation, under the laws of what State it was 

incorporated. j 

5. What connection, if any, plaintiff has with the l . S. 
Mint and Vending’ Co. 

6. A better description of said machines in the following- 
part iculars: 

((/) Whether on deposit of a live cent coin, discs are al¬ 
ways received in addition to the mints. 

(/>) Are the same number of discs, if any, received with 
each package ol mints. 

(<■ ) When and in what maimer, are the discs, referred 
to in said bill, emitted. 

(d) What, if anything, is delivered by saidj machine on 
the deposit <>1 one of said discs. 

(r) Whether or not the number of discs emitted from said 
machine on deposit of a disc* js at all t imes the (same. 

(/) Whether or not the mints contained in said machines 
arc all of tin* same flavor. 

1(5 [(f) Whether or not the operator of 4^> ( l machine 

can ascertain in advance the ilavor of |he mints to 
be emitted. 

WILLIAM W. BKi 
K1 (TIM0X1) B. Kl^ECH, 
Attorneys for Defendant j Edwin B. 
Hesse, Major and Superintendent 
at Dot tee for the District ol Co¬ 
lumbia. 


)E, 


i 
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William J. Dow, Esq.. 

Attorney for Plaintiff, 

(Ydorado 1 >uilding, 

Washington, D. (’.: 

v 7 

Please take notice that the forenoina. motion will ho 

t V. 

called to the attention of t he < ’ourt on Friday, April o, Ihlih, 
a.t ten o'clock, A. M., or a> soon thereafter as counsel may 
he heard. 

WILLIAM W. BRIDE, 
RICIIMOXD P>. KEEC11, 
Attorneys for Defendant Edwin B. 

IIessi , Mujni' and Se’ perint eIIdru t o f 
Dnltce <>t lire Diet rut nt ('nt/unbio. 

Motion In Dismiss. 

Filed April 17, 1D21L 


Xow comes tile defendant, Edwin B. Hesse, as Major and 
Superintendent of Police, !>y his attorneys, and moves this 
Honorable ('ourt to dismiss the Bill of Complaint herein 
tiled, and for grounds state's: 

1. Said hill stales no facts which, if true, vest a (’ourt of 
Equity with jurisdiction. 

Lh Said hill seeks to enjoin performance of a mandate 
ol Congress. 

?>. Equity will not protect devices operated or maintained 
in violation of law. 

17 4. Equip will not enjoin the seizure or confisca¬ 

tion of gaming < lev ices. 

o. A Court of Equity, in the exercise of its sound discre¬ 
tion will not grant writ o! injunction to protect evil chat¬ 
tels, or gaming He vices. 

h. A (’ourt of Equity, in the exercise ot its sound discre¬ 
tion will not grant writ of injunction to protect a gift enter¬ 
prise. 

7. Plaint!ft does not come into Equity with clean hands. 

S. And for such other mounds appearing: on the face of 
said bill. 

WILLIAM W. BRIDE, 
j RICHMOND B. KEEC1I, 

1 Attorneys for Defendant Edwin B. 

If esse. Major and Superintendent of 
i Police of the District of Columbia. 
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William J. Dow, Esq., 

Colorado Building’. 

Washington, D. C.: 

! 

Please lake notice that the foregoing mjotion will be 
called to the attention of the Court on Friday, April 19, 
at ten o'clock, A. M„ or as soon thereafter as counsel mav 
hi' heard. 

WILLIAM W. HKSDK, 

RICH MOXI) B. kiiECH, 
Attorneys for Defendant i Edwin B. 


Hesse, Major and Superintendent of 
Police of the District of Cohnnbia. 


IS Decree Dismissing Bill on Motion <\f Defendant 

Hesse. 

Filed April 26, 1929. j 


Upon consideration ol the bill of complaint and supple¬ 
ment thereto by plaintiffs response to defendant, Edwin 
B. Hesse's motion to make more definite and! certain, mo¬ 
tion for injunction pendente 1 iite, answer of the defendant 
Leo A. Rover, as United State's Attorney foij the District 
of Columbia, and motion to dismiss said bill filed on behalf 

7 I 

of Edwin B. ilesse, as Major and Superintendent of Police, 
and argument thereon, it is this 2(>th day of April. 1929, 
Ordered: That the motion for injunction pendente lite 
be denied and the motion of the defendant Edwin B. Hesse, 
as Major and Superintendent of Police, to disrjiiss said bill 
be granted. 

PEYTOX GORjDOX, 

Justice . 

• I 

From the above entitled order and decree the plaintiff 

i * 

David d. White respectfully notes his appeal to the Court 
of Appeals of the District of Columbia and the bond and 
undertaking for costs on said Appeal is hereby fixed by the 
Court in tin* sum of ($100.00) One Hundred Dollars or in 
lieu thereof the sum of lift v dollars ($b0.00) injeash. 

PEYTOX GORjDOX, 

! Justice. 
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Xniter nf HreriiltJ. 

Filed May 3, 1929. 

******* 

To William F. Leahy, Fspuire. Attorney for Flaintiff: 

Please take notice that tin* motion to dismiss plain¬ 
ly tilT's bill, contained in Paragraph IT of the answer 
of the defendant. Leo A. I?ovi*r. which lias been lik'd 
in the above-entitled cause, will be brougnl to tin* attention 
of the ('onrt on Friday Morning, Ma\ *>rd, 19—9, at 10 
o'clock, or as soon thereafter as counsel may be heard. 

LHO A. KOYF1L 

/ titled Sidles , 1 / I o l'It elf. 

XF1L BFliKlXSlIAW. 

. 1 ssf. I titled Sidles Alftd'ur/f, 
Order 11 > s hi i ss t ii (j hdl a s !<> Ifejt iidaitt l\<>t * /. 

Filed Mav 3. 1929. 

* * j* •' 

^ **■ 

Tliis cause comini;- on to be heard on tin* motion to dis¬ 
miss the plaintiffs bill, as contained in Paragraph 17 of 
the answer of the detendant Leo A. Lover, and attei dm* 
consideration by tin* Court, it is. by the Court, this third 
day of May. A. D. 1929. 

Adjudged, ordered and decreed that the motion to dismiss 
tin* bill of complaint he. and tin* same hereby is granted, 
and that the bill of complaint be. and tin* same hereby is 

dismissed. 

PFYTOX GORDOX, 

Jus! ice. 


From the aforegoing decree the Pitt, notes an appeal 
to the Court of Appeals, bond lor costs, fixed at $100.00 oi 
in lieu thereof fiftv dollars cash. 

PFYTOX GORDON, 

./ usher . 


20 Memoeandndt. 

Mav 17, 1929.—Undertaking on appeal. $100, approved 

% 

and filed. 
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Assignment of Errors. 
Filed .Tune 4, 1929. 


The plaintiff in the above entitled muse hereby assigns 
as errors committed by the Court below the l*o|llowing: 

1. The Court committed error in denying plaintiff's peti- 
tion for injunction. 

2. The Court committed error in holding there were no 
equities in the plaintiff's bill of complaint. 

3. The Court committed error in sustaining the motion 
of the defendant Edwin B. Hesse to dismiss the bill. 

4. The Court committed error in dismissii g the bill on 
motion of the defendant Leo A. Hover. 

5. The Court committed error in not denvifig the motion 
to dismiss the bill of the defendant Edwin B|. Hesse. 

(>. The Court committed error in not denying the motion 
of the defendant Leo A. Hover to dismiss the bill. 

W. J. DOW, 

WILLIAM K. LllLUlY. 

Attorney .« for Plaintiff (\l yyettant). 

21 Answer of Plaintiff to Motion to Make bill More 

Specific. 

Filed Julv 2(», 1929. 


Comes now the plaintiff in the above entitledjcause, and in 
response to the motion of defendant, Edwin jB. ilesse, to 
make the bill filed herein more definite and certain, shows as 
follows: 

1. The number of the alleged automatic vending machines 
in this jurisdiction owned by the said plaintiff. 

Answer. Thirty-five, not all of which are in operation, 
several having been discontinued since the 112th day of 
March, 1929, when the members of the Metropolitan Police 
Department began to notify the owners of tjhe places of 
business in which these machines were locajted that the 
operation thereof must be discontinued as set fjorth in para¬ 
graph thirteen of said bill. 

2. The names and addresses of proprietors of places 
where said machines are located. 
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Answer. To bo furnished later. 

.*>. Is the 1'. S. Mint and Vending Company a body corpo¬ 
rate, or is it merely a trade name. 

Answer. 'The l\ S. Mint and Vending (onijctnv is not a 
body corporate, being merely a trade name. 

4. If a corporation, under the laws of what State it was 
incorporated.. 

Answer. Not a corporation. 

5. What connection, it’ anv, plaintiff lias with the l . S. 
Mint and Vending Vo. 

Answer. Plaintiff is trading as “l\ S. Mint and Vending 
Company/’ 

22 6. A better description of said machines in the fol¬ 

lowing particulars : 

(a) Whether on deposit of a live cent coin, discs are al- 
wavs received in addition to the mints. 

Answer. Xo. 

(b) Are the same number of discs, if any. received with 
each package of mints. 

Answer. Xo. 

(r) When, and in what manner, are the discs, referred to 
in said bill, emitted. 

Answer. Discs'are emitted bv milling lever whenever in- 
dicator of machine points to appropriate number. 

('/) What, if anything, is delivered by said machine «»n 
the deposit of one of said discs. 

Answer. When a disc is deposited in machine it is ac¬ 
tuated only to rotate tin* fortune telling cylinders so tin/ 
fortune is told each time machine is operated, and at times 
additional discs are delivered usable onlv for further for- 
tune telling amusement. 

(c) Whether or not the number of discs emitted from said 
machine on deposit of a disc is at all times the same. 

Answer. Xo. 

(/) 'Whether or not the mints contained in said machines 
are all of the same flavor. 

Answer. There may be different flavors. 

(//) Whether or not the operator of said machine can as¬ 
certain in advance the flavor of the mints to be emitted. 

Answer. Depends on whether merchant places only one 
flavor in machine or whether he mixes them. 

W. J. DOW, 

i Attorney for Plaintiff. 


K. P>. HESSE, 3! A JOB, ETC., ET Alj. 19 

O Tv • 

“ 0 Desian-thon of 'Record 

Filed June 4. 1929. 

# Me si „ 

* * !* * 

1 I"' plaintitfin the above-entitled cause. having perfected 
ai: apiH'.i, neivin !<> the Court of Appeals of the District of 

VJmT ,l!< ‘ ’* l!l <ia - v May, 1929. herein- rooucsts 
,lK ‘ ( k ‘ rk ol ,i "' Hu promo Court of the District of Columbia 
to picpare. at plamtill V expense, ;1 transcript of the record 

<>n including therein the following- papers and pro- 

ceedin<*-s, namely: 

.V i; in . <,r ( .' om l>lain< and Petition for Injunction. 

-• .Motion lor Injunction Pendente Life. 

•'!. Answer of Defendant. Leo A. Hover. 

4. Motion of Defendant, Edwin B. Hesse, to Make Bill 
*'lore Definite and ( Vrtain. 

•>. Return of Defendant to last above mentioned Motion 
0,1011 0 '; Defendant. Edwin B. Hesse, to Dismiss Bill.’ 
‘-Decree Dismissing Bill on Motion of Defendant, Edwin 
h - less(‘. including note „f appeal thereon. 

5. Notice of Ilearin- on Motion of Defendant, Leo A 
hover, to Dismiss Bill. 

Ib Decree Dismissing Bill on Motion of Defendant. Leo 
A. hover,. including note of appeal thereon. 

Hi. Assignment of errors. 

Together with a copy of this designation. 

AM. J. DO AM, 

AMAL E. LEAHY, 

, , -i I forums for Plaintiff (Jl'nndfattf) 

June 4th. 192!), ' 

| 

Sendee of a copy of the foregoing Designation acknowl¬ 
edged ihis 4th dav oi .June. 1929 

R. B. KEEf'TI, 

Attorney for Defendant Edtrin R. If esse. 

EEO A. RfJvER, 

Attorney for Defendant Leo A . Rover. 

24 Supreme Fourt of* the District of Columbia. 

I xited States of .America, 

District of ( ed/nnlda, ss: 

I. Prank E. Cunningham. Clerk of the Supreme Court of 
Hie District of Columbia, hereby certify the forcjgoing pages 
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numbered from 1 to both lii'-lu ice. to be a true ami cor¬ 
rect transcript of the record, aceordinu' to directions o! 
counsel herein tiled, copy of which is made part of this 
transcript, m cause No. 4P.».r_ in R'puR. ^heieio ,)..\i». 
White is Plaintiff ami Kdwin B. Hesse, as Major and Super¬ 
intendent of Police. :l nd Leo A. Rover, as I'nited States 
Attorney for the District *>i ('olumhia. are Defendant', as 
the same remains upon tin* tiles and o: record it! said enai.. 

In testimonv whereof 1 herennto stthscrihe m\ name atto. 
affix the seal of said court, at the city ol Washington, in 
said District, this 27th day of -Inly. 

|Seal Suorcme Court ot the District ot ( olumbiu.] 

' FRANK K. CUNNINGHAM. 

Cln-k. 

By ('HAS. B. COFFIN. 

„ \sstsfcilf ( !>')'!<'. 

Hndorsed on cover: District of Columbia Supreme Court. 
No. .-)trjl. David. -I. White, appellant, vs. F.d.wiu IF Hesse, 
us Major. Nc.. et ah Court of Appeals. District of Colum¬ 
bia. Filed .ini. -Jh. RCS. Henry W. Hod ires. Clerk. 
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Court of Appeals of the District of Columbia 


April Term, 1929 


No. 5021. 

. - 

| 

Edward J. White, Appellant , 

vs. | 

Edwin B. Hesse, as Major and Superintendent 

of Police , and 

Leo A. Rover, as United States Attorney for 

j 

the District of Columbia , 

Appellees. 


APPELLANT’S BRIEF 

Appeal from a decree of the Supreme Court of the 
District of Columbia dismissing appellant’s bills for 

i 

temporary and permanent injunction against the arbi¬ 
trary and unlawful seizure and confiscation tjy the ap¬ 
pellees of certain vending machines, without due pro¬ 
cess of law. 

i 



STATEMENT OF FACTS 

The bill alleges, in substance, that the appellees 
threatened to interfere with and prevent the lawful 
operation by appellant, under agreements with numer¬ 
ous persons in the District, of certain vending ma¬ 
chines, and were about to seize and confiscate the ma¬ 
chines and destroy appellant’s business and prop¬ 
erty rights without due process of law; all notwith¬ 
standing the fact that said machines were being op¬ 
erated in a lawful manner and for proper purposes 
under licenses duly issued by the proper municipal 
authorities of the District. (R. 6 , Par. 15 of the bill.) 

It is alleged that the machines threatened to be 
seized and confiscated are automatic vending machines 
designed, constructed, and used for the automatic 
vending of candy mints or confections, the packages of 
which are worth the price ordinarily paid for such 
packages in the usual course of trade in stores, name¬ 
ly, five cents package; that to operate said vend¬ 
ing machines it is necessary to deposit a United States 
coin known as , a nickel in the place or slot designated 
for such deposit, and, in return for such nickel, there 
is always delivered one of the five cent packages of 
mints or confections; that in some instances, in ad¬ 
dition to the package of mints, certain valueless disks 
are delivered, the disks having a hole in the center 
so that they cannot be used for the purchase of mints, 
but solely for the amusement of the operator; that 
the amusement feature of the machines lies in the use 
of the valueless disks for the purpose of attempting 
to tell one’s fortune; that the successful operation of 
the machine for the amusement purpose lies in the 
skill of the operator in the manipulation of the actuat- 
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ing lever in such manner as to make thej revolving 
parts thereof so turn and stop that they will present 
to view the desired indication of the operator’s for¬ 
tune; that the disks are plainly marked to indicate 
that they have no intrinsic value, and are nbt redeem¬ 
able in trade or otherwise than for amusepient pur¬ 
poses; and that they are meant, intended, ahd design¬ 
ed for amusement purposes only. (R. 1, 2,j and 3.) 

The bill, filed March 14 , 1929 , was answered by the 
appellee Leo A. Rover on the merits on Marcfi 20 , 1929 , 
two days before the motion for temporary injunction 
was returnable. (R. 10-12). Rover’s sa}d answer 
admits most of the material allegations of the bill, 
and sets up merely that the metal disks are delivered 
as a matter of chance, in varying quantities; that the 
chief difference between them and a nickel is that the 
former have holes through their center; th^t the ma¬ 
chines are ‘ 4 evil chattels” designed for gambling pur¬ 
poses and having only as an incidental feature the 
vending of packages of candy mints (R. 11); that the 
disks have a value on the basis of the metal \contained 
therein and for use in lieu of a five-cent piece for de¬ 
posit in public telephone coin slots ; and that the device 
partakes of the character of a game of chapce, incit¬ 
ing a gambling instinct in patrons thereof, contrary to 
public policy; that such device and contrivance, pos¬ 
sessing such gambling feature, cannot invoke equity for 
relief; that the bill seeks to enjoin criminal proceed¬ 
ings ; and that the operation of the machine i$ contrary 
to law. Rover’s answer concludes with a prayer, in 
the usual form, that the bill be dismissed on t|he merits 
of the issues thus made. (R. 12.) 

The defendant Hesse, as Major and Superintendent 

I 

I 

i 
i 

i 

I 

i 
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of Police, on April 2, 1929, moved to require the ap¬ 
pellant (the plaintiff) to make the bill more specific 
(R. 13) and, on April 17, 1929, moved to dismiss the 
bill without action having been taken on the former 
motion (R. 14). On April 26,1929, appellant answered 
the motion to make the bill more specific, and on the 
same day, the court entered an order dismissing the 
bill as to the appellee Hesse, Major and Superintend¬ 
ent, &c. (R. 14, 15, 17). On May 3, 1929, appellee 

Rover, as United States Attorney, gave notice to ap¬ 
pellant (plaintiff) that on May 3, 1929, he would re¬ 
quest the court’s action on “the motion to dismiss the 
bill contained in Paragraph 17 of the answer of the 
defendant Leo A. Rover;” (R. 16) and, on the same 
date the court entered an order dismissing the bill as 
to the appellee Rover (R. 16). 
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ARGUMENT AND AUTHORITIES 

j 

I 

It is notable that the answer of the appellee Rover 
sets up a supposed illegal machine and an illegal use, 
for the most part, if not entirely, by way of Recital and 
the assertion of conclusions; for there is np attempt 
to allege that the machines are used for gambling, or, 
for that matter, that any of the metal disks have been 
used in the operation of pay telephones . 


Treating all of the Assignments of Error! together, 
it will be here contended ( 1 ) that the answer of the 
appellee Rover, United States Attorney, tendered is¬ 
sues of facts as to whether the machines Were evil 
chattels designed for gambling purposes, etc., as al¬ 
leged in the answer (R. 11 - 12 ), and, with those issues 
tendered—and the threat to seize and confiscate the 
machines without legal proceedings therefor being 
undenied—R. 6 , Par. 16 of the bill, and R. l(j>, Par. 16 
of Rover’s answer—the Court erred in dismissing the 
bill; and ( 2 ) inasmuch as the defendant Hes^e, Major 
and Superintendent, &c., admitted the averments of 
the bill by his motion to dismiss, including the charge 
that he and his co-appellee were about to Confiscate 
the machines without lawful process for that! purpose, 
and merely upon their judgment, the court further 
erred in granting the motion of the appellee Hesse to 
dismiss. In other words, the record shows 3 , case re¬ 
quiring proof, and the plaintiff should have had his 
day in court on the issues of fact involved.! 



The appellees’ positions amount to this—nothing 
more: That because, in their judgment, the machines 
are capable of being used for gambling purposes (with 
out any showing in wdiat way they may be, or have 
been, or that they have actually been, used for gam¬ 
bling purposes) it is contended that the machines are 
liable to arbitrary seizure. These assertions and con¬ 
tentions are tantamount to the claim that, because a 
merchant has for sale, or anyone has in his possession, 
a deck of cards or a pair of dice, they may be seized 
and confiscated, because in the judgment of the peace 
officers and prosecuting authorities those articles may 
be used for gambling purposes. Of course, the cards 
and dice may be, and are, susceptible of use for pur¬ 
poses of gambling, as well as innocent uses; yet the 
authorities are without power to seize and confiscate 
them except upon a showing that they have been used 
in violation of law. If the appellee had any knowledge 
that the machines in question had been used for gam¬ 
bling purposes (as they must have had before they 
could be lawfully seized and confiscated), then, that 
fact should be alleged and proved; but w r e must assume 
from the absence of such averment, they had no such 
knowledge. While it is alleged that the disks may be 
used in slots of pay telephones, there is no allegation 
that they have been so used; and, if such were the fact, 
it w'ould be immaterial here for the reason that the 
existence and use of the machines w’ould not be the 
cause of such use of the disks, but their use would be 
the w’rongful act on the part of the person coming into 
their possession and would render such person guilty 
of improper conduct and possible punishment. 

If the machines may be lawfully used—and we assert 
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i 

i 

that the license for their use shows this—then the right 
to seize and confiscate upon the mere judgment of the 
appellees does not exist, and such seizure pnd con¬ 
fiscation of the machines must be after a deteijmination 
of the right to do so in some proper tribunal^ In this 
connection, it is proper to suggest that many articles 
of everyday use are susceptible of being made vehicles 
for games of chance; yet no one claims the right to 
seize and confiscate them without proof that!they are 
so used. 

I 

. 

It is no answer to the bill to say that the disks have 
a value, for they may not be exchanged for janything 
of value, they have no purchasing power other than 
to afford the slightest form of amusement, pnd they 
are plainly so marked. 

As will hereinafter be shown, the authorities sup¬ 
port the foregoing contentions. 

The case of Philadelphia Co. vs. Stimson, ^23 U. S., 
G05, 56 L. Ed., 570, clearly illustrates the principle in¬ 
volved here. The bill in that case was filed ip the Su¬ 
preme Court of the District of Columbia to bet aside 
certain harbor lines in the harbor of Pittsburgh, Pa., 
so far as they encroached upon land owned by the com¬ 
plainant, and to restrain the Secretary of War from 
causing criminal proceedings to be instituted against 
the complainant because of the reclamation! and oc¬ 
cupation of its land outside the prescribed limits. The 
Court of Appeals of the District affirmed a decree of 
the Supreme Court dismissing the bill, and complain¬ 
ant appealed. The decision of the Supreme Court of 
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the United States was rendered by Mr. Justice Hughes, 
and, among other things contains the following: 

“ First. If the conduct of the defendant con¬ 
stitutes an unwarrantable interference with prop¬ 
erty of the\ complainant , its resort to equity for 
protection is not to be defeated upon the ground 
that the suit is one against the United States. 
The exemption of the United States does not pro¬ 
tect its officers from personal liability to persons 
whose rights of property they have wrongfully in¬ 
vaded. (Authorities) And in case of an injury 
threatened by his illegal action , the officer cannot 
claim immunity from injunction process. The 
principle has frequently been applied with respect 
to state officers seeking to enforce unconstitutional 
enactments: (Authorities.) And it is equally ap¬ 
plicable to a federal officer acting in excess of his 
authority or under an authority not validly con¬ 
ferred. (Authorities.) 

4 ‘The complaint did not ask the court to inter¬ 
fere with the official discretion of the Secretary 
of War, but challenged the authority to do the 
things of which complaint was made. The suit 
rests upon the charge of abuse of power , and its 
merits must be determined accordingly ; it is not 
a suit against the United States. 

“Second. The second and third grounds of 
demurrer, specially stated, raise the question as 
to the jurisdiction of the court to restrain the de¬ 
fendant from instituting criminal proceedings. 

“A court of equity, said this court in In Re 
Saicyer, 124 U. S., 200, 31 L. Ed., 402, ‘has no 
jurisdiction over the prosecution, the punishment, 
or the pardon of crimes or misdemeanors. * * * 
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To assume such a jurisdiction, or to sustain a bill 
in equity to restrain or relieve against proceed¬ 
ings for the punishment of offenses, * * * * or to 
invade the domain of the court of common law, or 
of the executive and administrative department 
of the Government,’ ” (Authorities.) But a dis¬ 
tinction obtains when it is found to be essential to 
the protection of the property rights , cis to which 
the jurisdiction of a court of equity Jigs been in¬ 
voked , that it should restrain the defendant from 
instituting criminal actions involving\ the same 
legal questions. This is illustrated ih the deci¬ 
sions of this court in which officers have been en¬ 
joined from bringing criminal proceedings to com¬ 
pel obedience to unconstitutional requirements. 
(Authorities.) In this, there is no attempt to 
restrain a court from trying persoiis charged 
with crime, or the grand jury from the exercise 
of its functions, but the injunction bilids the de¬ 
fendant not to resort to criminal procedure to en¬ 
force illegal demands.’’ (Italics supplied.) 

All the appellant here seeks is protectibn for his 
property rights—the prevention of the seizure of his 
machines without due process of law—arid a hear¬ 
ing on the issues made and tendered. 


In the case of Ashcraft v. Healey , Superintendent of 
Police , 23 Fed. (2nd), 189, Fifth Circuit Court of Ap¬ 
peals, decided December 19, 1927, the court considered 
the averments of a bill for injunction brought to re¬ 
strain the Superintendent of Police of New Orleans 
from repeatedly arresting plaintiff, who dwned and 
operated numerous vending machines in cbmmercial 
establishments on a profit-sharing basis. Plaintiff was 
arrested and acquitted, and a number of hib machines 
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which had been seized from other persons were re¬ 
turned. Thereafter, through one of his subordinates, 
the Chief of Police arrested another person, and the 
plaintiff filed his bill to (1) restrain the seizure of his 
property and (2) to protect his constitutional rights. 
Defendant appeared and moved to dismiss the bill, and 
hearing was had on that motion and on the application 
for a preliminary injunction supported by affidavits. 
The lower court denied the injunction and dismissed 
the bill. In reversing the case, the Circuit Court of 
Appeals, speaking through Judge Foster, said, in part: 

“The bill specifically alleges that the plaintiff’s 
machine is not a gambling device, and that defend¬ 
ant acted arbitrarily and without authority in 
seizing it. . 

****** 


“Courts of equity are, ordinarily, without jur¬ 
isdiction to restrain a prosecution for crime, but 
a distinction is made ivhere it is necessary to 
protect property rights. Philadelphia Co. v. 
Stimson, 223 U. S., 605, 56 L. Ed., 570, and author¬ 
ities there cited. * * *. 

“The affidavits submitted on the hearing were 
conflicting as to the possibility of the machine 
being used for gambling, and their probative value 
was necessarily confined to the application for 
an interlocutory injunction. Furthermore, they 
do not show a violation of the act. It may be that 
the device is susceptible of being used for gam¬ 
bling ; but this is not enough to make it illegal. A 
trial on the merits may demonstrate that it was 
so used. As to this we express no opinion. 
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4 ‘There is no doubt that the allegations of the 
bill show a cause of action cognizable in equity to 
prevent repeated prosecutions of plaintiff and the 
seizure of his property without legal proceedings. 
The judgment dismissing the hill without a trial 
071 the merits deprives plamtiff of his day in court 
and was wrong. The judgment will be reversed.” 

! 

On petition for rehearing, the court dehied rehear¬ 
ing and amended its mandate to enable plaintiff again 
to make application for a preliminary injunction. 

The reported case shows the plaintiff’s jnachines to 
have been of almost the same character a^ those men¬ 
tioned in this bill of complaint; and we submit it was 
error for the court to dismiss the bill in tikis case and 
deny plaintiff his day in court. 

i 

l 

State v. Kraus , 114 Ohio St. R., 342, 15l| N. E., 183: 
Prosecution for keeping a gaming devic^. The slot 
machine there involved contained a notic^ on its face 
that but one five-cent play was permitted lj>y each per¬ 
son. The machine there invariably showed before the 
play just wdiat the player would receive fof his nickel; 
sometimes, in addition to a five-cent package of mints, 
the person would receive trade checks, in varying num¬ 
bers, which would be redeemable if they w^re obtained 
from the machine as the result of a single play, other¬ 
wise they were not redeemable. The staie’s witness 
testified that he played the machine three j times, and, 
in addition to the mints, received certain checks which 
he did not ask to have redeemed, but kept ;them, as he 
said, for evidence. The court held this did not show 
a violation authorizing punishment of the defendant. 



In the court below, appellees relied upon the case 
of Gaither, Police Commissioner of Baltimore, vs. 
Cate, /4w-&l(Hd.,)23f , and will doubtless urge 
the same as an authority to sustain their position 
and claims here. In that case, the injunction was 
granted by the City Court of Baltimore after testi¬ 
mony was taken on the bill and answer; and, as stated 
by the Court of Appeals (Digges, J.), the appellee 
urged two points: First, that the machines in question 
did not constitute gambling devices within the meaning 
of the Maryland law, and, second, that equity had 
power to restrain arbitrary interference with the ma¬ 
chines by the Police Commissioner. 

The court said, in part: 


“A considerable portion of the brief of the ap¬ 
pellee is consumed in the citation of authorities 
and argument on the second point; but we do not 
deem it necessary to dwell at any length upon the 
proposition there advanced, because we do not 
find that this point is disputed by the appellant. 
Suffice it to say in this regard that there can be 
no question that a court of chancery is the proper 
tribunal and has the power to restrain the unwar¬ 
ranted and illegal interference by the police au¬ 
thorities with the property or property rights of 
an individual, either because there is no warrant 
in law for the exercise of the attempted interfer¬ 
ence with i such property or property rights, or 
because of the illegal methods employed in the ex¬ 
ercise of the authority which he has; in other 
words, either because of the absence of authority, 
or the abuse of the authority sought to be exer¬ 
cised. The case before us does not present such an 
issue. The question here is not whether a court 
of equity has the power to issue an injunction, 
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but whether, UNDER THE FACTS AS DIS¬ 
CLOSED BY THE RECORD, it should issue the 
injunction.” 

I 

In the course of the opinion numerous j references 
are made to the record and the testimony; and, among 
other things, it was specifically pointed out that the 
machines there involved had been used fof gambling 
purposes, the checks redeemed with merchandise, etc., 
and the disks used in great numbers in the Jpublic tele¬ 
phones of Baltimore. In other words, that j was a case 
where the defendants went to trial on the iperits; and 
the court held that the record justified a finding that 
the machines had been used in violation of the law. 
But here, we have a bill dismissed without! a hearing, 
and the plaintiff deprived of his day in coui*t upon the 
issues tendered by the bill and the answer of the 
appellee Rover. 

Again, so far as the reported case is Concerned, 
there was no showing that the machinesj had been 
licensed to operate in Baltimore, as the on^s here in¬ 
volved have been licensed in the District. ! 


The Cate case is, therefore, no authority for the 
determination of this case, which involves tl^e proposi¬ 
tion that the plaintiff was entitled to a heading on the 
merits of the issues, namely, whether his machine is an 
“evil chattel” designed and used for gaudbling pur¬ 
poses, etc. Nothing but proof pro and con jean deter¬ 
mine those matters. 


In the case of Mills Novelty Co. v. Smith, Atty. Gertr- 
eral, &c., in the Third Division of the United States 



District Court for the District of Kansas, Judge Pol¬ 
lock on May 3, 1928, restrained and enjoined the At¬ 
torney General and his subordinates pendente lite from 
seizing, confiscating, or interfering with plaintiff’s 
“Mills No-Value Check Machine” or “0. K. Venders.” 
An extended search has not disclosed a reported 
opinion in this case. 

The case of The Cleveland Mint Company vs. Barry, 
Director of Public Safety of Cleveland et al, No. 300, 
252, in the Court of Common Pleas, County of Cuya¬ 
hoga, the court decided on July 7, 1928, that machines 
having all the essential characteristics of the ones in¬ 
volved in this case were not evil chattels or gambling 
devices, the decision having been rendered upon the 
pleadings and an agreed statement of facts. The court 
said, in part : 

* * The court cannot presume that the ma¬ 
chines in question are gambling devices, and it 
seems to be conceded bv counsel for defendants 
that the machines in question are not, in and of 
themselves, gambling devices, but it is contended 
on the p<^rt of counsel for the defendants that 
some of these machines are being used as gam¬ 
bling devices or games of chance.” 

The court further remarked: 

“* * * That these machines may be so used, 
although not in and of themselves gambling de¬ 
vices, is not sufficient, neither is a strong suspicion 
that they have been so used sufficient,” 

and an order was issued restraining and enjoining the 
police authorities from seizing and confiscating the 
machines. A search likewise fails to disclose an offi¬ 
cial report of this case. 
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CONCLUSION. 


In conclusion, we respectfully submit that, the bill 
having specifically alleged that the machines, duly 
licensed by the District Authorities, are being law¬ 
fully used, etc., and the answer of the Appellee Rover 
having alleged them to be “evil chattels” and used for 
gambling, issues were tendered sufficient to demand 
proof; and that, by dismissing the bill without a hear¬ 
ing, denies plaintiff his day in court to j determine 
whether the threats of the defendants to seize and con¬ 
fiscate his property and destroy his property rights 
upon their own motion and judgment, without due 
process of law, the lower court committed! reversible 
error. We contend that the decree dismissing the bill 
should be reversed and the cause remanded for further 

i 

proceedings and a hearing on the issues tendered by 
the bill. 

r . 

j 

Respectfully submitted, 

W. J. Dow, | 

| 

William E. Leahy, 

! 

Harry S. Barger, 

Attorneys for Appellant . 
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Statement of the Case. I 

i 

i 

This case is here on appeal from decision of the Su¬ 
preme Court of the District of Columbia denyiiig ap¬ 
pellant’s motion for a preliminary injunction and 
granting appellees’ motion to dismiss bill as supple¬ 
mented. The bill set up in substance that the appel- 

1/7 ! 

I 

i 

i 

I 

i 

i 

i 

i 

i 
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lant was the owner of certain vending machines, and 
set forth the peculiar characteristics which, in certain 
material respects, were amplified by the return to ap¬ 
pellee Hesse’s motion asking that the Court require 
appellant to make the bill more definite and certain. 
It was also alleged therein that the Major and Superin¬ 
tendent of Police had threatened summary seizure and 
confiscation of these machines, and was acting in ac¬ 
cord and concert with the United States Attorney for 
the District of Columbia, and prayed that the appellees 
be restrained from interfering in any manner with the 
machines in question. After full hearing on the origi¬ 
nal bill, as supplemented, appellant’s motion for in¬ 
junction 'pendente life and appellee Hesse’s motion to 
dismiss, the Court granted appellee Hesse’s motion 
to dismiss and declared the devices in question to be 
evil chattels, hence, not entitled to protection of a 
court of equity—a court of conscience. 

As a clear understanding of the peculiar character¬ 
istics of the machines involved is essential to a proper 
determination of this cause, and as all of this data is 
embodied in the bill (Rec., p. 1-9), and the return of 
the appellant to the appellee Hesse’s motion to make 
said bill more definite and certain (Rec. p. 17-18), we 
take the liberty of respectfully referring the Court to 
the pages of the record on which these two documents 
appear rather than burden this brief with a reiteration 
thereof, or risk the possibility of inaccuracy in reduc¬ 
ing the contents of these documents to narrative form. 

It will be noted that appellant’s brief states that the 
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trial <‘ourt merely had before it, at the time of dis¬ 
missal, the bill as originally filed and not a3 supple¬ 
mented by the appellant’s return to the motion of ap¬ 
pellee Hesse. The draftsman of this brief, MrJ Barger, 
was not an attorney of record in the trial couj*t, hence 
was without information as to what actually transpired 
there. This, doubtlessly accounts for the statement 
on page two of his brief. The fact is, as stated above, 
that the trial justice had before him, at the time of 
dismissal, the bill as supplemented. To establish this 
reference need only be made to the order signed in this 
cause by Mr. Justice Peyton Gordon appealing on 
page fifteen of the transcript of record, wherein he 
recites: “Upon consideration of the bill of complaint 
and supplement thereto by plaintiff’s response to de¬ 
fendant , Edivin B. Hesse’s motion to make mbre defi¬ 
nite and certain * * Furthermore, appellant is in 
error in stating that the motion to make more'definite 
and certain was not filed until April 26, 1929, the date 
on which the hearing was had on the motion to dismiss, 
for so far as the record is concerned it shows', that it 
was not physically deposited until July 26, 192p. The 
fact is that on the second day of April, 1929, jthe ap¬ 
pellee Hesse filed a motion to make the bill mcpre defi¬ 
nite and certain as to many particulars, and set ii down, 
with due notice to appellant, for hearing on fhe 5th 
day of April, 1929. On the last-mentioned da}f W. J. 
Dow, Esquire, original counsel for appellant, con¬ 
sented to the appellee’s motion in open Court, and 
stated that he would supply counsel for Hesse with 


i 

i 
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the matter requested within five days. On the 11th day 
of April, 1929, Attorney Dow delivered personally to 
counsel for appellee Hesse copy of appellant’s answer 
to Hesse’s motion to make more definite and certain 
the original bill. It was, of course, assumed by appellee 
Hesse’s counsel that the original had been filed as Mr. 
Dow had stated to the Court he would do. On the basis 
of this answer to appellee Hesse’s motion to make 
more definite and certain, and the original bill a mo¬ 
tion to dismiss was prepared and filed on April 17, 
1929. Mr. William E. Leahy, one of the attorneys for 
appellant, opposed the motion to dismiss. Counsel for 
both appellant and appellee, as well as the Court, un¬ 
derstood and functioned on the theory that in a de¬ 
termination of the appellee Hesse’s motion to dismiss, 
the matters under consideration at that time were the 


bill, as supplemented, motion for injunction pen finite 
life, and appellee Hesse’s motion to dismiss the origi¬ 
nal bill as supplemented. Failure to physically file the 
return of appellant to appellee's motion within five 


days from April 5th in accordance with Attorney 


Dow's statement in open court, was unquestionably due 


t<> inadvertance. 


This is best exemplified by the fact that in the desig¬ 
nation of record filed in the trial court by appellant on 
the 4th day of June, 1929, over a month before the an¬ 
swer to said motion was physically deposited with the 


Clerk of the Court, counsel designated it as a part of 
the record in this cause, thus showing counsel’s good 
faith and understanding. It will be noted that item “4” 


I 


o 


in the designation was motion of defendant Hesse to 
make hill more definite and certain, and item re- 
turn of “Defendant” to last above mentioned niotion. 
Of course counsel inadvertently used “defendant” 

when in fact lie intended the word “plaintiff.” This is 

l 

clearly understood by the language used in iterp “5,” 
and by virtue of its physical position with reference to 
the preceding item designated number “4.” 

The true fact is that the return of appellant ^o ap¬ 
pellee’s motion to make more definite and certain was 
believed, as stated above, by counsel for both parties 
as well as the court to have been aetuallv filed, and it 
was only when the clerk of the court in preparing the 
transcript of record found that it was unable td com¬ 
ply with the designation Xo. “5,” that counsel fj)r ap¬ 
pellant realized that through inadvertence lie had 
failed to actually file the original of appellant’s Return 
which he served on counsel for the appellee, aijd did 

so im media tel v. 

•/ 

Xo exception having been taken to the inclusion in 
the order dismissing the bill of appellant of the follow¬ 
ing words “supplement thereto,” it must be conclu¬ 
sively presumed that the court did in fact have tjhe re¬ 
turn of the appellant to the appellee Hesse’s motion to 
make more definite and certain the original bill before 
him at the time the matter was determined. There¬ 
fore, in determining this cause the Court must lcjiok to 
the bill as supplemented by the return of the appellant 
to the appellee Hesse’s motion to make more definite 
and certain. (Rec. pp. 1-9, 17-18.) 


6 


Case of Gaither vs. Cate, 144 Atl. 239 (Md.), clearly 
sustains the view of the trial court. 


That was an action brought bv ('ate, the owner of 
one hundred machines, a description of which will 
follow, brought to restrain their seizure, and others 
similarly constructed and operated, in the ('ity of 
Baltimore pursuant to mandate of the police commis¬ 
sioner of 'that jurisdiction. The bill asked that the 
commissioner of police be restrained from seizing and 
confiscating the machines unless and until the particu¬ 
lar machine sought to be confiscated was shown to be 
used as a gambling device. The trial court issued an 
order restraining the police official from seizure of these 
machines •‘unless and until said vending machines are 
found to be illegally operating in violation of the gam¬ 
bling laws of the State of Maryland." from this order 
an appeal was noted and perfected by the commis¬ 
sioner of police. On the appeal appellee urged two 
points, one, that the machines were not gambling de¬ 
vices, and two, equity had the power to restrain arbi¬ 
trary interference therewith by the police. 

The Court of Appeals in dealing with the second 
question held that there could be no doubt that a 
court of chancery has power to restrain the unwar¬ 
ranted and illegal interference by the police with prop¬ 
erty of an individual. To this we, of course, subscribe, 
but as the Court of Appeals said, so say we as to the 
instant case—namely, “the case before us does not pre¬ 
sent such an issue." (F. 240.) 
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The Appellate Court of Maryland found the machine 
which it had under consideration to have the fallowing 
characteristics: 

I 

i 

“* * * the general appearance of! a cash 

register. Through the glass front is visible the 
character of merchandise with which it is loaded; 
in this particular instance the merchandise be¬ 
ing small cylinders of mint wafers, each package 
marked to retail at five cents, and costing the 
appellee, in $1,000 purchases, one and a Quarter 
cents each. On top of the box is a slot id which 
to deposit a nickel. On the right side of llie box 
is a lever, the pulling of which releases the coin, 
and when the coin falls it releases one package 
of merchandise to a lower tray; it then requires 
the turning of a ratchet or wheel to throw the 
merchandise from the trav to the hand of the 
purchaser. Directions for operation of t|ie ma¬ 
chine are printed on its face. In addition!, there 
is under a glass slide an indicator resembling a 
speedometer on a motor. This indicatoif auto¬ 
matically sets itself with the letters “no’^jor the 
figures 2, 4, G, 8, 10, 12, 1G or 20; it acquaints 
one familiar with the operation of the machine 
as to whether or not, when a nickel is placed in 
the slot and the machine operated, in addition to 
the package of merchandise lie will get a certain 
indicated number of metal discs or slugs, jof the 
approximate circumference and thickness of a 
nickel. When the indicator shows the letters 
“no” it means no checks or slugs will bje dis¬ 
charged, and when the indicator shows the fig¬ 
ures as above set forth, from 2 to 20, it iheans 
that the operator, in addition to his package of 
mints, will receive the number of slugs or j discs 
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indicated bv the figures then showing. In other 
words, if any of the figures appear in the dial, 
the operator knows that in addition to the pack¬ 
age of mints, the machine at the time of the de¬ 
livery of the merchandise will also throw out a 
number of slugs, equal to the number showing 
on the dial. These discs or slugs are yellow in 
appearance, with a hole in the middle, and have 
the appearance of an ordinary washer; they 
have on one side the words, “of no value, not 
redeemable,” and on the other, "for amusement 
only.” On the face of the machine there are 
the following words: “These tokens or slugs put 
in the machine will not be redeemed in cash or 
merchandise and machine will not dispense 
mints for brass tokens. They are for the amuse¬ 
ment of patrons only. They remain part of the 
equipment not to be removed." In addition to 
the dials indicated is another large dial, on 
which three columns are visible. In these three 
columns are figures of oranges, lemons, cherries, 
and other svmbols. These svmbols revolve with 
the release of the lever when either monev or 
checks are placed in the money receptacle and 
the lever pulled, and when the revolution ceases 
thev form certain combinations. These combi- 
nations also indicate how many checks are going 
to be thrown out. 

“The mechanism of the machine is such that 
whenever a nickel is placed in the slot and the 
machine operated, there will certainly be dis¬ 
charged a uniform package of mints, marked to 
retail for five cents, although the flavoring of 
the mint which one will receive is not indicated 
in advance and can only be known after the 
package is discharged from the machine. No 
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money can be inserted in the machine if the ma¬ 
chine is empty of mints. If the machine is oper¬ 
ated by placing a nickel in the slot while jthe in¬ 
dicator shows the word “no,” the only thing 
which will be received will be a package ofJ mints, 
but by this operation the cylinders upon! which 
the symbols are will revolve, and at the jend of 
this operation the indicator may point to “no” 
or to the said figures from 2 to 20. If the in- 

v " j 

dieator points to “no,” it would mean that the 
insertion of another nickel and the repetition of 
the first operation would result only in getting 
another package of mints; but if the indicator 
pointed to 20 it would mean that by the isecond 
operation, in addition to the package of j mints, 
the machine would discharge 20 of the yellow 
discs. These discs can be put back in t)ie ma¬ 
chine, in the money slot; and when a yellow disc 
is used instead of a nickel, the operation of the 
machine is the same as when the nickel ij$ used, 
with the exception that no mints will be thrown 
out. In other words, if a person approaches 
the machine and the indicator shows “ho,” he 
will receive for his nickel a package of mints 
and nothing else. By this operation, hqwever, 
it will be determined whether, if he places the 
second nickel, he will get yellow discs in addition 
to his second package of mints. It may show 
that he will get none, or it may show that he 
will get as many as 20 discs. If he does get 20 
discs he can continue to operate the rrlachine 
by depositing one disc at a time, with a jchance 
of getting no discs in return, or as mgny as 
20 for each operation. The record shoWs that 
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these discs cost $18 a thousand, a certain num¬ 
ber being furnished with each machine at its 
purchase; that the appellee agrees to keep each 
machine supplied with a sufficient number of 
the discs for its operation; that while the instruc¬ 
tion on the machine is that these discs belong* 
to the machine, the appellee testified that a pat¬ 
ron or operator of the machine had a right to 
those thrown out during the time he operates 
it, and that he can take them away if he feels 
so disposed; that the appellee is the owner of 
100 of these machines, at a cost to him of $100 
each; that he puts them out, under oral leases, 
in stores and other places throughout the city 
of Baltimore, but does not keep a record of his 
lessees; that at irregular intervals the appellee 
or his agent visits the places where the machines 
are being kept, unlocks the money receptacle, 
and divides the proceeds equally between him¬ 
self and his lessee. 


The record further discloses, 


and the chan¬ 


cellor finds the same as a fact, 


that machines 


of this identical type were originally constructed 
for the use of checks which were primarily de¬ 
signed to be redeemed in merchandise, and dur¬ 
ing such time these checks had printed thereon, 
“redeemable in merchandise.’’ Later, after de¬ 
cision of the courts of several states that such 


form of operation constituted gaming and that 
the machines were gambling devices, under the 
various statutes of these respective states, the 
inscriptions on the checks were changed and 
made to read at the present time as heretofore 
indicated. So far as the operation of the ma¬ 
chine itself is concerned, the only change be¬ 
tween the one now under consideration and 


those that have been held to be gambling de¬ 
vices is that the checks which now may be dis¬ 
charged with the package of mints have! a dif¬ 
ferent inscription from those formerly used. In 
addition, the appellee contends that the practice 
of redeeming checks has been altogether! aban¬ 
doned, and that the owners or users of tliis ma¬ 
chine are now governed by the inscription at 
present upon the checks, to wit, “For amuse¬ 
ment onlv,” and, “Of no value; not redeem¬ 
able/’ ‘ | 

(.*1) Although the evidence is not entirely 
clear on the subject, it is certain that the ap¬ 
pellee, at the time he testified, had |in the 
hands of lessees in Baltimore City at lfeast 33 
machines. Further, according to his tesiimony, 
lie did not keep a record of his lessees, and could 
not remember them. He, however, brought into 
court a list of some of them. The appellant 
offered to prove that certain persons ii| Balti¬ 
more City, having in their possession or places 
of business machines exactly similar tb those 
now in question, and operated in the sanie man¬ 
ner, had either been convicted of or pleaded 
guilty to violation of the anti-gambling $tatutes 
for the reason that thev had redeemed thb checks 
discharged by the machines in their possession; 

and objection to such testimony was sustained. 
. * 

In the view that we take of this case, |we are 
of the opinion that this testimony should have 
been allowed and considered. 


Following the foregoing protracted quotation the 
Court of Appeals of Maryland then states tjhat the 
trial court unquestionably acted upon the theory that 
an injunction should be granted unless such Evidence 
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was produced as would convict the appellee of a vio¬ 
lation of the gambling statutes. The court then said 
that this was error, and that this case was not before 
the court on an attempted prosecution for the viola¬ 
tion of the gambling statutes, but as an application 
to the conscience of the court. The question to be 
determined, said the Court of Appeals, ‘‘is whether 
or not the machine or device which is being seized or 
threatened with confiscation is what has been desig¬ 
nated bv some courts as an ‘evil chattel/ " The 
* 

opinion then goes on to state that this is a proceeding 
against the “thing” and not against the individual 
“owner” thereof. The court further states that ap¬ 
plication of the character here involved is addressed 
to the “sound discretion of the court” and is to be 
determined by the chancellor acting upon all the cir¬ 
cumstances of each particular case.” 

The court in still a later part of its opinion and in 
very terse and succinct terms declares that “the pic¬ 
ture presented to the chancery court by this record is 
that of an owner of a hundred machines, manufac¬ 
tured and designed for gambling purposes, to which, 
upon manufacture, were added incidental appliances 
for the vending of (four or live different flavors) 
confection," a purchaser buying the confection through 
the operation of the machine in no way knowing what 
flavor he would receive before it was discharged; 
‘this' incidental purpose being clearly designed and 
intended to'take the device outside of the gambling 
statutes: * * (Italics ours.) 
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“An examination of the decisions in which 
similar devices have been under consideration 
shows what the average man would expectt to 
find, the exercise of the inventive and ingenious 
mind applied to the manufacture of these;ma¬ 
chines for the purpose of distributing through¬ 
out the country gambling devices, but wjhicli 

were, nevertheless, outside of the letter of the 

_ _ ! _ 

the court with the innocence of their purpose 
and device. In few cases have their subterfuges 
enabled them to escape criminal liability, and in 
no case which we have been able to discover has 
the protection of the chancery court been suc¬ 
cessfully invoked. 

It is apparently the belief of people engaged 
in an endeavor to violate the spirit but jkeep 
the lei ter of the statutes prohibiting gambling 
that courts arc blinded to facts which all of hers 
of accrar/c inf cUiqeucc sec and and erst and. 
There is no doubt in our mind that thej real 
purpose of placing these machines, to be played 
and operated by the public, is to increase the 
sales of the merchandise by appealing t<j) the 
gambling instinct, which is either active or latent 
in almost every individual. It must be appar¬ 
ent to all that the mechanism of this device, out¬ 
side of that necessary for a simple vending 
machine, is complicated and costly, and \yould 
not be used if what the owner desired was; only 
a vending machine. This, it seems to Us, is 
conclusively demonstrated by the fact, 'vyhicli 
is evident, that if the mechanism of such a ma¬ 
chine as this, other than the purely vending 
mechanism, was removed or locked, thi^ ma- 


i 

i 


gambling statutes; and the same autlioijitie 
show that they have uniformly failed to impres 
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chine would ho a poor competitor of the ordinary 
vending machine, which is simply a substitute 
for a human salesman. It' we put five different 
flavors of confection in this machine, and the 
same different confections in a machine con¬ 
structed for vending* alone, and place them side 
by side, this machine would receive little patron¬ 
age, for the reason that a customer desiring* a 
particular flavor would use the machine which 
would discharge the flavor desired, and not the 
machine which might discharge anv one of the 
five flavors which it contained. It therefore 
seems clear that the increased sales of con¬ 
fection made through the instrumentalitv of this 
device are due to something outside of the de¬ 
sire of the patron to purchase a fivc-cent piece 
of confection. AVhat, then, is the attraction to 
this device in preference to the simple vending 
machine? The answer is either that the op¬ 
erator, in addition to his merchandise, is fur¬ 
nished a certain varving* amount of amusement 
in observing the revolving of the evlinders and 
the formation of different combinations of sym¬ 
bols thereon, or that the discs or checks will be 


redeemed at a certain figure, or that he desires 
to use them for the fraudulent purpose of plac¬ 
ing them in coin slot boxes in substitution for 
monev. \Ve are morallv certain that the sec- 
ond of these reasons, that is, the redemption 
feature, or the substitution of the checks for 


monev, is the controlling factor influencing the 
use of these devices by the public. This being 
our conclusion we, as a court of chancery, 
would be bound to refuse the injunction asked 


for. But it is argued that the amusement af¬ 
forded bv the revolution of the evlinders during 
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the operation is what attracts customers and 
increases sales of merchandise, and that if ^his 
be true, the court ought not to refuse tlie in¬ 
junction unless this innocent and legal hypothe¬ 
sis be shown to be incorrect, or, in other words, 
unless its illegal use be proven. We cannot! ac¬ 
cept this argument when addressed to a court of 
equity, because we conceive it to be the duty 
of such a court to refrain from restraining! the 
law officers from seizure and confiscation pf a 
device which, in its judgment, from a considera¬ 
tion of all the facts presented in the case, is 
to be used for illegal purposes. 

Referring to the last-mentioned argument, 
even if we assume that the amusement afforded 
to the patron bv the revolutions of the cvlinders 
presenting different combinations of symbols 
attracts customers, ice still have a gam§ of 
chance, exciting the gambling instinct, which 
it is the declared policy of this state, as j dis¬ 
closed by the statutes against gambling land 
gambling devices, to repress. It is in strict ac¬ 
cord with the fact to say that amusement jis a 
thing of value, for it is probably true that more 


monev is spent each vear bv the citizens of! this 
county for that purpose than for any otherl If 
the amusement feature is the controlling factor 
inducing the operation of this machine, jsuch 
amusement is not furnished to all patrons at 
the same cost. According to the arrangement 
of this machine, one person, as a result of spend¬ 
ing two nickels, may get ten times as much 
amusement as another who spends the jsame 
amount and goes through identically the same 
operation; because, assuming that the indicator 
points to the word “no” when each of thd two 


i 
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parties begins the operation, the first one puts 
in a nickel and in return receives a package of 
confection, and is afforded the amusement of 
seeing the cylinders revolve for a certain length 
of time, after which operation the indicator may 
disclose the figure “20,” which means that if 
the operator puts in a second nickel he will get 
another package of confection, be afforded the 
same amusement as at first, and receive 20 discs 
or checks, each one of which, upon being placed 
in the slot in the machine, although it will not 
produce any more confection, will afford the 
same amount of amusement as the nickel; while 
the second supposed operator, when he puts in 
his first nickel, would receive exactly the same 
as the first operator, but at the end of his opera¬ 
tion the indicator might again disclose “no,” 
which would mean that if he put in the second 
nickel he would receive onlv the confection and 
the amusement incident to the revolving of the 
cvlinders for one additional time: so that the 
result of the expenditure of the two nickels by 
the two supposed operators, In so far as the 
amusement feature is concerned , would be to¬ 
tally different , and would be entirely dependent 
upon chance. We take it that it would not be 
seriously contended that if each one of these 
checks, instead of affording the amusement in¬ 
cident to the revolving of the cvlinders and the 
formation of combinations, could be used as a 
ticket to a moving picture show, and that for the 
expenditure of two nickels one operator might 
get no tickets and the other might get twentv, 
that it would not be a gambling device. Vet in 
principle there is no essential difference be¬ 
tween these two cases. The difference is in 
degree but not in kind. 
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It is argued by the appellee that eaqh op¬ 
eration of the machine is a complete transaction, 
and that the operator knows before he deposits 
his nickel exactly what he will receive fo|r that 
operation. This same contention has been re¬ 
peatedly made in respect to these devices and 
has been completely answered by the coiirts in 
the decisions to which we have referred. j It is 
true that the operator knows what he will re¬ 
ceive after each operation, if he stops after that 
operation but, in addition to receiving what he 
knows he will receive, there is the unknown 
quantity of what the machine will promise for 
another nickel, and the inclination to gamble 
is induced by just that factor. In the twb cases 
of Long r. State, reported in 73 Md. 527} 21 A. 
683, 12 L. R. A. 89, 25 Am. St. Rep. 606, and 
74 Md. 565, 22 A. 4, 12 L. R. A. 425, 28 4m. St. 
Rep. 268, which were criminal prosecutions, our 
predecessors held that where a person was 
charged with operating a gambling device, and 
that device might be put to a legal as ivell as 
illegal use, in order to convict, it must be! shown 
that it had been put or was intended to b0 put to 
the illegal use. We are not to be understood as 
in anv wav changing or modifving that rule in 
cases similar to the one then under considera¬ 
tion. In State r. Hawkins, 95 Md. 133, 51 A. 
850, 93 Am. St. Rep. 328, involving the! use of 
trading stamps, Judge Boyd, speaking for the 
court, said: ‘If the vendor holds out as an in¬ 
ducement to purchase his goods, wares aijid mer¬ 
chandise the giving of a stamp which wjill thus 
entitle the purchaser to something whiclji is un¬ 
certain. undetermined and unknown to I him at 

i 

2g \ 
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the time of the purchase, the transaction is cer- 

tainlv one bearing some ‘‘semblance to lotterv 

or gambling”—“involving the element of 

chance.” * * * But w } len t} iev are ] e j to 

•> 

believe that they have the chance of getting 
something in addition to their purchases, and 
especially when they do not know what it is to 
be, then it is unfortunately true that there are 
very many persons who would be thereby in¬ 
duced to make purchases who would not other¬ 
wise do so. The ''uncertain, undetermined or 
unknown'’ is what attracts a large class of peo¬ 
ple in every community and if is dealing with 
the “uncertain* undetermined or unknown" that 
has ruined many and the tendency to thus deal 
(appealing to the gambling instinct) is one of 
the evils of fJte present day 

[G] It is not the evil incident to one trans¬ 
action, because there mav be no evil at all if 
confined to one operation, but the evil which 
we find in allowing this device to be put in 
places for operation by the public is in the in¬ 
ducement to people to engage in games of chance, 
educating and fostering the spirit of gambling; 
and it is that very thing which the Legislature 
intended to prevent and repress. As we have 
said, if the onlv thing these machines were used 
for was amusement, the method of affording 
that amusement, and the quantity thereof, is 
determined by chance, and, while the appeal 
thereby made to gamble mav not be as strong 
as where the stakes are greater, nevertheless 
it does encourage such spirit. But aside from 
the question of amusement, as we have already 
indicated, it is our conclusion, reached from 
the record in this case, that these devices were 


manufactured and are being used for the pur¬ 
pose of gambling, and that a court of Equity 
ought not to protect the device or the owijer by 
granting an injunction in this case. From) what 
we have said, it follows that the decree mjist be 
reversed. 

Decree reversed, and bill dismissed, with] costs 
to the appellant.” (Italics ours.) 


i 

It is peculiarly significant that Section 349 of Article 
27 of the Code of Maryland which was involved an the 
(’ate case, supra, was a prohibition against gift jenter- 
prises. This Section provides: ] 

“Xo persons or body corporate shall be per¬ 
mitted, either directlv or indirectly, bv ani agent 
or otherwise, to barter, sell or trade, or to offer 
for barter, sale or trade, by publication,| or in 
any way, anywheres, goods or merchandise of 
any description, in package or bulk, holding out 
as an inducement for anv such barter, sale or 
trade, or the offer of the same, any schefme or 
devices by way of gift enterprise of any kind or 
character whatsoever. ’ ’ 

The beforegoing section is a replica of Sectioil 1177 
of the Revised Statutes of the District of Colombia 
prohibiting gift enterprises within this jurisdiction. 
The question of gift enterprises is treated in detail in 
a later part of this brief. 

With further reference to Section 349, sup)]a, the 
court, while stating that there was doubt as to tjhe ap¬ 
plicability of Section 244 providing that all statutes 
dealing with “gaming” should be liberally construed, 
however, held that Section 244 was an expression by 
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the legislature as to how schemes of the character de¬ 
nounced in 349 were to be construed, and said: 

“courts should so construe thorn so as to give 
validity not only to the word but to the spirit of 
the law.” 


As will be shown under the heading “Evil Chattels” 
etc., which immediately follows, the provisions of the 
Code of Lcpvs of the District of Columbia prohibiting 
gambling are followed by a section providing that they 
shall be “liberallv construed.” 


Evil Chattels Subject to Summary Seizure under Stat¬ 
ute Making it Duty to Prevent Crime—Gambling, 
etc. 


Having found that the slot machines are evil chattels 
or constitute a game of chance, it then becomes neces¬ 
sary to determine whether or not the police depart¬ 
ment has the right to summarilv seize them. The 
Metropolitan Police Force of the District of Columbia 
is specifically charged by Congress with the following 
duties: 


“To prevent crime and arrest offenders. To 
see that all laws relating to: gambling, intem¬ 
perance, lottery * * * are properly en¬ 

forced.” (12 Stat. 321: 20 Stat. 107; Doth v. D. 
C., 16 Ap. D. C. 323, 329.) 


Experience, as well as common sense, has shown that 
proper police enforcement makes the prevention of 
crime much more serviceable to the communitv than 
its detection and prosecution. The case of Police Com- 


I 
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missioners v. Wagner, 93 McL, 182, was one involving 
the summary seizure of property designed to be iused 
in violation of law. The Supreme Court of Mary¬ 
land there, in an action in replevin, declared ! that 
articles that are designed to be used in violation of law 
and not susceptible of legitimate use may be isum- 
marily seized by a police officer under a statutory 
power to prevent erin/e. It likewise declares that! such 

i 

seizure is not in violation of any constitutional lights. 
It is particularly significant to note that the police 
powers and the requirements of the police forree of 
Baltimore as to the prevention of crime are identical 
in all particulars to those imposed upon the police of 
this jurisdiction. Alluding to the duty imposedjupon 
the Baltimore force, the court held that seizure! of a 
slot machine such as here involved was proper an(|l that 
a writ of replevin did not lie to recover it, and thi|s was 
true notwithstanding the fact that there was no charge 
against the owner or possessor of said machine for 
violation of the law at the time of seizure. The jeourt 
after stating that property as a rule is entitled to pro¬ 
tection from summary seizure then has the following 
to say: 

“There are, however, ‘certain instances’ in 
which ‘the law refuses its full protection to 
property because of its hurtful character and 
on strict grounds of public policy.’ Thus, a 
burglar’s or qambler’s tools , or counterfeit 
money, may be seized and confiscated. ’] (P. 

193.) (Italics ours.) 


99 

rnmd tmJ 


In a later part of the same opinion the following ap¬ 
pears : 

“What more effectual means for preventing 
crime than to deprive the thief or the burglar of 
the instruments of his evil trade? If, at mid¬ 
night, a policeman find a person on the streets 
laden with burglar's tools hidden on his per¬ 
son, is he to permit him to go his way with his 
illegal burden? Is not the seizure of these in¬ 
struments of crime a proper and reasonable 
thing for him to do? Would it not be condu- 
civc to the prevention of crime for the police 
officer charged with the enforcement of the law, 
and the prevention of crime, to do that ? Must 
the owner be allowed to retain them until it 
can be shown that lie has alreadv made an ille- 
gal use of them or intends so to use them ? So, 
also, as to a slot machine, conceded in this case 
to be incapable of being used for legal pur¬ 
poses, it is a most effective manner of prevent¬ 
ing its use , to seize it as ‘ outlawed’ property . 
The duty to prevent crime carries with it in such 
a case the power to summarily seize the offend¬ 
ing article. It would be anomalous to hold that 
the legislature , in imposing on the policeman an 
obligation to prevent crime , intended to don/ 
him one of the most effective means of perform¬ 
ing such obligation." (p. 194.) (Italics ours.) 


The principlesenuiiciated in the Wagner Case,supra, 
are cited with approval by the Supreme Court of Idaho 
in the case of Mullen v. Mosley, 12 L. R. A. (X. S. ) ,‘>94. 
This, too, was an action of replevin to recover certain 
articles which had been seized by police authorities. 
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The articles in question were certain Mills >flot ma¬ 
chines. The record showed that the articles in ques¬ 
tion were not susceptible of legitimate use. i In the 
course of its opinion the Court stated: 

“In this case the articles of property \ if they 
might be called such, seized, are instruments 
of crime only. The most effectual method of 
preventing the crime is to destroy the specific 
instruments designed and kept for ijts per¬ 
petration. This is peculiar to the crime of 
gambling as to few other crimes. A mail might 
commit murder with an implement of husbandry 
or the tool of an artisan, but for that reason the 
legislature would not be justified in directing 
the summary seizure and destruction of hoes 
and hammers, but it might with wisdom and 
propriety authorize the summary destruction of 
infernal machines. * * * we destroy \the de- 

rices and tools of the gambler , that the\morals 
of the community may be protected fn\om his 
contagion , and the peace and safety and, pros¬ 
perity thereof may not be invaded.” (l|p. 399- 
400, italics ours.) 

The opinion in this cause then deals with the question 
of property rights and due process of law under the 
Constitution of the United States and makes particular 
reference to things which have no property value and 
hence not entitled to rights conferred by the Constitu¬ 
tion by using the following language: 

i 

“Under the Constitution, no man’s pijopertv 
may be taken without due process of lakv; but 
when he invokes the protection of this Consti¬ 
tutional provision, he must show that h^ is in- 
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yoking it for the protection of something that 

is really property, and falls within the meaning 

of that term. He is entitled to his dav in Court 

* 

when his property rights are invaded, but this 
guaranty can scarcely be invoked where he seeks 
his day in Court that he may dispute with the 
officers of the law the right of possession of in¬ 
strumentalities, tools and machines contrived 
and designed as a readv means to be directed 
against society, and in violation of the laws of 
the land in the commission of crime. In such 
case there can be no doubt of the power of the 
legislature to authorize a summary seizure and 
destruction of such instrumentalities and de¬ 
vices. It is generally difficult to detect and get 
hold of the players of unlawful and prohibited 
games on account of their alertness and ready 
means of locomotion, but tlie dumb instruments 
they leave behind, for obvious reasons, are al¬ 
ways readv for business, and the law contem- 
plates disabling them as a most effective way 
in which to prevent the recurrence of the offense. 

Tliev are a menace to the welfare of the com- 
% 

munity, and invite breaches of the law. The 
public authorities are required to destroy them 
for the same reason that they would destroy dies 
and plates for counterfeiting, or the still and 
vats of the moonshiner. * * k Gambling it¬ 

self was a nuisance at common law, and is in no 
better plight now that it has been specifically 
designated as a crime bv our statute; and it 
therefore appears that the instruments and de¬ 
vices bv and with which it is carried on must 
themselves be nuisances." (Citing many au¬ 
thorities.) (P. 400.) 


I 
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The Court in the same case adopts with approval the 
following extract from 25 American and English Enc. 
Law, Second Edition, pg. 146: ! 

“ Articles which are designed to he use4 in vio¬ 
lation of the criminal laiv may he sunpnarily 
seized hy the police authorities under a statutory 
power to prevent crime; and the seizure of such 
articles is not taking of property without due 
process of law within the constitutional inhi¬ 
bition. So, articles or instruments impressed 
with the characteristics of adaptation, jmd in¬ 
tended and used for purposes prohibited)by law 
and contrary to public health, peace, or inorals, 
are subject to summary seizure under statutory 
or general police regulations.” (P. 400,| italics 
ours.) | 

Slot machines with characteristics such as thbse set 
out and described in the original bill as 
by plaintiff’s return to Hesse’s motion 
definite and certain, offend the following sections: 

j 

44 Sec. 864. If any person shall knowingjly per¬ 
mit on any premises under his control in the 
District, the sale of any chance or ticket in or 
share of a ticket in any lottery or policy lot¬ 
tery, or shall knowingly permit any lottjery or 
policy lottery or policy shop on such premises, 
lie shall be fined not less than $50 nor moije than 
$500, or be imprisoned not more than one year, 
or both. 

4 4 Sec. 865. Gaming —Whoever shall in the Dis¬ 
trict set up or keep any gaming table, or any 
house, vessel, or place, or land or water, for the 

4 9 


supplemented 
to make more 


i 

I 
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purpose of gaming, or gambling device com¬ 
monly called ABC, faro bank, E 0, roulette, 
equality, keno, thimbles, or little joker, or any 
kind of gaming table or gambling device 
adapted, devised, and designed for the purpose 
of playing any game of chance for money or 
property, or shall induce, entice, and permit any 
person to bet or play at or upon any such gam¬ 
ing table or gambling device, or on the side of 
or against the keeper thereof, shall be punished 
by imprisonment for a term of not more than 
five years. 

“Sec. 866. Whoever in the District knowingly 
permits any gaming table, bank or device to be 
set up or used for the purpose of gaining in any 
house, building, vessel, shed, booth, shelter, lot 
or other premises to him belonging or by him 
occupied, or of which at the time he has posses¬ 
sion or control, shall be punished by imprison¬ 
ment in the jail for not more than one Year or 
by a fine not exceeding $500, or both.” (Code 
of Laws for the District of Columbia, pages 
249-50). 

Of particular importance and significance is Section 
868 of the Code of Laws of the District of Columbia 
wherein a gaming table is defined. That section, after 
providing that all games, devices or contrivances at 
which money or any other thing shall be bet or wagered 
shall be deemed a gaming table within the meaning of 
these sections, specifically states that: 

“The courts shall construe the preceding sec¬ 
tions liberally, so as to prevent the mischief in¬ 
tended to be guarded against.” 


Thus, even it* there be doubt, and we submit there 
can be none, as to the provisions set forth hbove be- 
in^ sufficiently broad to embrace in their prohibition 
machines entailing characteristics of those! here in- 

* i 

volved, we find the legislature declaring ih specific 
terms that this doubt must be resolved so io include 
these machines. In other words it was Congress’ in¬ 
tention that these sections should be all embracing— 
that no device of a gaming nature should escape their 
prohibitions. I 


Slot Machines of the Character Here Involved Consti¬ 
tute Gift Enterprises and Fall Within thk Prohibi¬ 
tion Set Forth in Section 1177 of the Revised Statutes 
of the District of Columbia. i 


Tn addition to offending sections 864, 86p, 866 and 
868 of the code of laws for the District of Columbia, 
machines of this character under conditions! set forth 
in the bill violate Section 1177 of the Revise^ Statutes 
of the District of Columbia (1873-1874, p. i36) which 
provides: 

“Every person who is in any manner engaged 
in any gift enterprise in the District shall, on 
conviction thereof in the police court, or infor¬ 
mation filed for and on behalf of the District 
pay a fine not exceeding $1000, or jbe impris¬ 
oned in the District jail for not less than one or 

1 i 

more than six months or both in the| discretion 
of the court.” 

Gift enterprise as contemplated by the prohibition 
of Section 1177 embraces any person or persons 
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“who shall sell or offer for sale any 
article of merchandise of any description what¬ 
soever or anv ticket of admission to anv ex hi hi- 
• • 

lion or performance or other place of amusement 
with the promise expressed or implied to give or 
bestow or in any manner hold out the promise of 
gift or 1 bestowal of anv article or thine; for and 
in consideration of the purchase by any person 
of an article or thing* whether the object shall 
be for individual gain or for the benefit of any 
institution of whatever character, or any pur¬ 
pose whatever, * ' ' " (Laws of the Dis¬ 

trict of Columbia, 1871-2, part II. pp. Mi-97.) 


The Court of Appeals of the District of Columbia in 
Lansburg rs. District of Columbia, 11 App. I). C. 512, 
held that Congress in exercising its police power over 
the District of Columbia had a perfect right to enact 
Mich a prohibition and that Section 1177 was therefore 
constitutional. The court held in this case that an en¬ 


terprise by which a trading stamp company distributed 
among merchant subscribers so-called “trading 


stamps” for distribution to customers according to the 


amounts of their purchasers, which stamps when col¬ 
lected in sufficient numbers entitled the holders to 


premiums supplied by the company, constituted a gift 
enterprise and fell within the prohibition embraced in 


Section 1177 of the Kevised Statutes 


of the District of 


(’olumbia. 


The court then declares that there is no necessity to 
find that the acts involved in the transaction before it 
“constitute the conduct of a lottery or gift enterprise, 
as those wofds are commonly understood, or even of 
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finding that the clement of chance operates intention¬ 
ally and distinctively in the scheme of the trading 
stamp company," inasmuch as such transaction clclarly 
comes within the prohibition of the statute and; the 
definition of “gift enterprise” there embraced. II([nice, 

it stated that it was unnecessarv to make reference to 

* 

decisions cited bv counsel wherein an “element of 
chance in the distribution of gifts and prizes was the 
controlling fact." (P.530). j 

Another case dealing with the question of gift enter¬ 
prise is that of Sheedy rs. District of Columbip, 19 
Ap]>. I). 0. 280. In that case the defendant, a gifocer, 
as agent for a cereal company, sold packages ofjoats, 
each package containing a coupon upon which was 
printed one of the letters contained in the [word 
“mothers." There was an agreement on the pilirt of 
the c(‘real company to give a premium to any! pur¬ 
chasers who should send to it coupons containing all 
of the letters of the before quoted word. The Court 
followed its opinion in the Lanslnirg case, sujirii, and 
held that the facts, while slightly different fromj those 
in the Lansburg case, constituted a gift enterprise and 
hence was in violation of Section 1177, supra, jjnder 
the instant scheme a purchaser who retained rjxl let¬ 
ters contained in cereal boxes sufficient to sp^ll the 
word “mothers” could forward them to Ohio ajnd the 
cereal company would deliver to him a set of j china. 
If, however, he did not elect to do this, then |on ob¬ 
taining twenty-five of these letters and transmitting 
them to the Ohio plant he could receive in return cer¬ 
tain specified articles of slight value. The Court in its 
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opinion states that to the indirect gift or premium 
feature of the “trading* stamp scheme” involved in 
the Lansburgh case, supra , tlie instant case “plainly 
superadds the element of chance, the gambling feature 
generallv involved in all of the manv forms of what is 
ordinarily known as a gift enterprise". (Pp. 288- 
289.) 

In addition to holding in the Slieedy case, supra, 
that the proposition there involved fell within the pro¬ 
hibition against gift enterprise in this jurisdiction, 
the appellate court held that the facts presented were 
sufficient to show that the matter involved constituted 
a game of chance. Hence, we respectfully submit that 
the enunciation of our Court of Appeals in the last 
mentioned case, while dictum, is sufficient in and of 
itself to have justified the trial court in holding as it 
did in the instant case. 

Still another case decided by the Appellate Court of 
this jurisdiction and which recognizes as legal the pro¬ 
hibition against gift enterprises is that of the District 
of Columbia r. Kraft , .‘>5, App. 1). C. 253. The facts in 
that case show an endeavor on the part of appellee by 
an alleged cooperative plan, to remove the barrier set 
in the Lanshurg case, supra. The Court, however, 
looked behind the socalled cooperative principle and 
held that it was not sufficient to remove the case from 
the prohibition enunciated by section 1177 supra. Fol¬ 
lowing an adverse determination by the Court of Ap¬ 
peals appellee made application to the Supreme Court 
of the United States for a writ of error, which was de¬ 
nied. This case differs from the Lansburg case onlv 
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in that in order for customers to obtain stamps; it was 
necessary for them to pay a fee and become members of 
tlie stamp corporation, and receive a card. On the pres¬ 
entation of such card certain listed mercantile] estab¬ 
lishments would, on demand, turn over to the member a 
number of trade stamps with each purchase, redeem¬ 
able in merchandise or cash. 

The case of District of Columbia v. Gregorv, 3f> 
App., 271, is another case in which the Court of 
Appeals passed favorably upon the statute prohibiting 
gift enterprises within this jurisdiction. As jin the 
Kraft case, supra, application was made jto the 
Supreme Court for writ of certiorari, but it was denied. 

In the case of Corporate Organization anct Title 
Company vs. Hodges, 47 App. D. C., 460, the Cpurt of 
Appeals of the District of Columbia again upheld the 
constitutionality of section 1177 prohibiting gift! enter¬ 
prises, and held that there could be no recoverjy on a 
contract, the features of which constituted a gift| enter¬ 
prise. In that case the newspaper, for the insertion of 
an advertisement in its paper, gave to each subscriber 
a certain number of coupons covering votes, cohstitu- 
ing voting power in a contest being held by tliej news¬ 
paper, for distribution to customers of the subscriber. 
These voting coupons were given with each tep cent 
purchase. The customer could cast the votes foir him¬ 
self or anyone he wished, and the person receiving the 
highest number was to receive a prize from the Herald. 
The Court of Appeals in the course of its opinion had 
the following to say: “When the (newspaper } com¬ 
pany gave out the votes, it intended that the merchant 
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advertiser should distribute them to his customers and 
thereby hold out ‘a promise of id ft ? of an ‘article or 
tiling for and in consideration of the purchase' by the 
customer of an ‘other article or thing.' Unless this 
was done the scheme would be abortive, 'file transac¬ 
tion, taken as a whole, clearlv fell within the definition 
of a id ft enterprise as outlined in the Act of 1871.” 
(P. 4(>4.) In a later part of the same opinion, the 
Court had the following to say: “The scheme before 
us did not limit the distribution of its prizes to those 
who took or received the shares—the votes. Anvone 
but the advertiser could be a recipient, but that makes 
no essential difference. The plan was for the distribu¬ 
tion of prizes—gifts—amongst those who by chance 
received the highest number of votes, and came within 
the definition given in the Gregory Case, supra.'' (P. 
465.) 

At this juncture it is significant to quote what the 
Supreme Court of the United States had to say in 
the Gregory Case, 21b U. S. 210, which dealt with the 
definition of gift enterprises: “Thus a ‘gift enterprise’ 
has been defined to be 4 a scheme for the division and 
distribution of certain articles of property, to be de¬ 
termined by chance, amongst those who have taken 
shares in the schemed ” 

It is difficult to imagine a situation which would 
more nearly fall within the purview of the before 
mentioned definition of “gift enterprise” as handed 
down by the Supreme Court of the Untied States 
than the facts of the instant cause. In brief its 
theory is that one deposits a coin in a slot, and in re- 
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turn for it received a package of mints, the flavor of 
which is not known prior to actual receipt, and in addi- 

i 

lion thereto mav or mav not receive certain slugs. The 

l 

slugs, while declaring on their face that they aije not re¬ 
deemable for merchandise or cash, do have marked on 
them “for amusement purposes only”. Thq amuse¬ 
ment feature is that of having one’s fortune told by the 

reinsertion of these slugs into the machine from which 

[ 

they are emitted plus the right to manipulate jit again. 
Each person who deposits a coin in the slot! takes a 
share in the scheme and it is his most ardent libpe that 
he will receive slugs in addition to the articje which 
lie is purchasing and with them he may have the 
pleasure of having his fortune told one or mofe times 
depending upon his good fortune in receiving slugs 
from the device. 

The Supreme Court of the United States in the case 

of Hast vs. Van Deman & L. Co., 240 U. S. 342,j held to 

be constitutional a Florida statute imposing tax upon 

. 1 

any person who should offer with merchandise, bar- 
gained and sold in the course of trade, any jcoupon, 
profit-sharing certificate, or other evidence of indebted¬ 
ness or liability, redeemable in premiums, and provided 
a line or imprisonment for failure to pay the lax and 
obtain a license. The contention was made that this 
was not the proper exercise of the police power) of the 
State. Mr. Justice McKenna, speaking for the| Court, 
said that the schemes covered by the Statutd “rely 
upon something else than the article sold. Tlie\t tempt 
by a promise of a value greater than that article and 
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apparently iot represented in its price, and it lienee 
may be thought that thus by an appeal to cupidity lure 
to improvidence. This may not be called in an exact 
sense a ‘lottery’, mav not be called ‘gaming’: it mav, 
however, be considered as having the seduction and evil 
of such” (p. 365). A scheme which contains this vice 
‘is not’, he continued, ‘protected from regulation or 
prohibition by the Constitution of the United States.’ ” 
Reverting again to the Corporate Organization and 
Title Company Case, supra, we find in that opinion the 
following: 

“Now, consider the case before us in the 
light of these observations. The Herald Com¬ 
pany did not ‘rely upon the article sold.' It 
‘tempted by a promise of a value greater than 
that article and apparently not represented in 
its price” and thus by an appeal to cupidity it 
might lure to improvidence. The scheme it pro¬ 
jected ‘may not be called in an exact sense a 
lottery, mav not be called gaming; it mav, how- 
ever, be considered as having the seduction and 

7 O 

evil of such.’ The desire of the advertiser’s 
customer to procure votes in order that he 
might vote for himself or some friend and win a 
prize might ‘lure to improvidence,’—to pur¬ 
chasing when he did not need. According to any 
of these definitions, the scheme was a gift en¬ 
terprise.” (P. 466.) 


So in the case of slot machines of the type and char¬ 
acter described, in appellant’s bill as supplemented, 
the owner does not rely upon articles sold (mints). 
He tempts the buyer by a promise of a value greater 
than the article, and thus, by an appeal to cupidity 
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lures the operator of these machines to improvidence. 
Furthermore, it is self evident that the type of persons 
who would he lured into playing these machines would, 
of necessity, be children of tender and habit forming 
age, and thus not overly possessed with intellect. 

Counsel for appellant may complain that there is no 
evidence or allegation of this fact, but as the Qourt of 
Appeals of Maryland said in the Cate case^ supra, 
“Courts are not to close their eyes to what is Common 
knowledge. ’ ’ 

i 

i 

Discussion of Contentions, and Authorities Presented 
in Support Thereof by Appellant. 

| 

i 

First among these is the allegation that the procure¬ 
ment of a license by the appellant prevented [the ma¬ 
chines from being evil chattels. Appellant wopld have 
the Superintendent of License of the District) of Co¬ 
lumbia usurp the functions of the Court. It is equally 
as logical to say that because the Superinterident of 
Licenses issued a license to a person to carr)f a gun, 
that if he should lire on another, he could not be pro¬ 
secuted. In other words, the issuance of a licehse pre¬ 
vents a determination by the Court as to the legitimacy 
of the thing licensed, or as to the acts of the person 
to whom a license is granted. The absurdity) of this 

i 

contention makes comment unnecessary. 

In addition, the fact is that licenses were t^ken out 
for vending machines, when they were, as found by 
the Trial Justice, evil chattels or gambling jdevices. 
This being so no lawful license could issue to the own- 
ers of such chattels inasmuch as the License! Bureau 


36 


was without authority to sanction their operation in 
derogation of positive law prohibiting such within the 
District of Columbia. It is thus immaterial whether 


the licensing authorities of the municipality had knowl¬ 
edge of the characteristics of the chattels in question 


at time of issuing licenses for “vending machines” 


for such formality could in no wise legitimatize what 


was in fact an evil chattel. Thus it is self evident 


that if the fact had been that the machines involved 


in the Cate case, supra, had not been licensed this 

would not render the decision therein anv the less 

* 

analogous to the instant one. It is interesting, how¬ 
ever, to note that there was no showing there that 
the machines had not been licensed. An examina¬ 


tion of the record, as well as the opinion of the Court 
of Appeals, shows them to be silent in this respect. 

It would appear that it is the view of the appellant 
that in order for the due process of law provision of 
the Constitution to be complied with it was necessary 
for evidence to be taken and a determination made 


thereafter, rather than on the pleadings alone. 

In order to accord appellant due process the Court 
did not liavp to go through the formality of taking tes¬ 
timony to establish what was shown on the face of 
appellant’sjbill as supplemented by his return to ap¬ 
pellee Hesse's motion to make more definite and cer¬ 
tain. Appellant's proverbial “day in court” had been 
to all intents and purposes satisfied, when after 
due hearing on the before mentioned pleadings, the 
Court determined that his cause was without merit. 
The distinguishing feature between the Cate case. 
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supra , and the one at hand is only in the majtter of 
procedure. There, the bill did not show on ijs face 
that the slot machine was not susceptible to legitimate 
use, hence it was necessary for the Commissioner of 
Police of Baltimore to set forth in his answejr facts 
controverting the claim presented in the bill, And af¬ 
firmative matters showing the true characteristics and 
purposes to which the machine was devoted, jin the 
instant cause the bill, as supplemented, show^ all of 

i 

the material facts which were found to exist jby the 
Maryland court in the Cate case, supra, after a bearing. 
In brief, a hearing was unnecessary to determine the 
true characteristics of the slot machine involved in the 

i 

cause inasmuch as the bill, as supplemented, jclearly 
shows it to be a gambling device. 

AVe subscribe to all that is said by appellant on 
pages twelve and thirteen of his brief with reference 
to the Cate case, supra. To the quotation m^ide by 
him, wo add that " under the fads as disdosed] by the 
record" no injunction should have issued in this cause, 
for the reason that the ‘‘facts * * * disclosed bv 

i 

the record'’ show the machines in question to be evil 
chattels and to offend the gift enterprise prohibition 
of this jurisdiction. Furthermore, we submit that “un¬ 
der the facts as disclosed by the record” is notj meant 
testimony alone, but that “facts as disclosed bv the 

%f 7 j V 

record” may equally mean facts pictured by pleadings 
merely, as in the instant cause. At this juncture it is 
particularly interesting to note that only a njost re¬ 
mote portion of the opinion in the Cate case is alluded 
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to by appellant; the wisdom of this is manifested by a 
glance at the opinion. 

Appellee Ilesse has no argument to pick with the 
enunciation of the Circuit Court of Appeals for the 
bth District in the case of Ashcraft v. Healey, '23 Fed. 


(2nd) 189. It is significant to note that the Court, in 
its determination had before it counter affidavits of tin* 
respective parties to the litigation, creating issues 
of fact as to the legitiniacv of the machine. On 
behalf of the plaintiff they tended ‘Mo show that 
the machine was devoid of any gambling feature, and 
delivered a package of mints of standard quality of full 
value for each five cent deposit, while those on behalf 
of defendant tended to show that the machine could 
be used as a gambling device, but there was nothing 
to show that it had been so used at any time” (p. 190). 
At the most, the seizing authorities were onlv endeavor- 


mg to show that the machines were susceptible* of be¬ 
ing used for gambling purposes. Such, however, is 
not true as to the instant case, for it is the contention 
of the appellee that the device now before the Court 
was not susceptible of legitimate use and that each 
operation thereof involved an element of chance. It 
is likewise important to note that on tin* same page 
(190) of tin* before mentioned opinion, the Court recog¬ 
nized with approval the determination of a similar ac¬ 
tion by the Supreme Court of Louisiana which held 
that the gaming laws of that State do not “apply to 
slot machines used solelv for the vending of merchan- 
disc”. In the wake of this, however, the following 
quotation appears: “In that case, however, the court 
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found that in addition to mints the machines sometimes 
delivered checks returnable in merchandise And held 

i 

this made it a device used for gambling”. T|he anal- 
ogy between the last mentioned quotation and the facts 
in the case at hand is apparent. As has been >vell said 
by the Court of Appeals of Maryland in the Cpte case, 
supra, which incidentally involved penal statutes simi¬ 
lar to those within this jurisdiction, the mere fact that 
on a deposit of a five cent coin and the manipulation 
of the device, the operator may receive, in addition to 
the mints displayed therein, slugs, which migjit be re¬ 
deposited in the machine and as the result thereof the 
operator’s fortune be told, constitute the machines a 
game of chance. While declaring this to be but a slight 
form of amusement the court said there is I nothing 

i 

upon which more money is spent in this country than 
amusement. The fact that the entertainment is insig¬ 
nificant in scope is immaterial because the question of 
degree plays no part in determining whether jor not a 
thing is a gaming device. Hence,whether the machines 
give slugs redeemable in merchandise, or merely to be 
used for the purpose of permitting a remanjpulation 
of the device without further expenditure of mpney, for 

i 

tin* purpose of having one’s fortune told, is utterly im¬ 
material. As said by the Court this is merely ajquestion 
of degree, and the amount oftentertainment, service or 
merchandise received is not controlling. It suffices that 
it is something in addition to that which is received by 
each person who manipulates the device. 

In conclusion the Ashcraft case was based entirely 
on the fact that the device might he used fot illegiti - 
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mate purposes whereas it is the contention of the ap¬ 
pellee Hesse that the bill, as supplemented, shows on 
its face that the devices involved in the case at hand 
were not susceptible of lawful operation in this juris¬ 
diction. 

Page seven of appellant’s brief, in and of itself, we 
respectfully submit, shows the device to be a game of 
chance. There appellant attempts to say that the de¬ 
vice is not such inasmuch as the discs have no intrinsic 
value and further that they have no purchasing power 
“other than to afford the slightest form of amuse¬ 
ment”. This we say is no answer inasmuch as he is 
dealing with the question of degree rather than the 
substance of the matter involved. Furthermore, the 
Fate case, supra, has held that the amusement feature 
was sufficient to create an element of chance. 

Appellee does not take issue with the enunciations of 
the Supreme Court in the case of Philadelphia Com¬ 
pany rs. Stimson, 223 U. S., 605, hut states that the 
facts in the instant case render it entirely inapplicable. 
This, for the reason that the machines in question be¬ 
ing evil chattels, offending the gaming laws and gift 
enterprise prohibition of this jurisdiction, are not en¬ 
titled to protection by a court of equity. Under the 
heading “Evil Chattels Subject to Summary Seizure,” 
supra, appellee has gone fully into this matter. (Cate 
case; Police Commissioners vs. Wagner; Mullen vs. 
Mosley, 12 L. R. A. (X. S.) 394, and 25 Am. & Eng. 
Ene. Law, 2nd Edition, page 146, supra.) 

Turning now to the case of the Cleveland Mint Com¬ 
pany vs. Barry, Director of Public Safety of Cleveland, 
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decided by the Court of Common Pleas of Ohio July 
7, 1928 (no citation given by appellant), from which 

i 

opinion appellant makes two quotations, we arej at a 
loss to see why they should make use of the language 
therein set forth. In the first quotation it is state4 that 
the defendants conceded “that the machines in question 
are not in and of themselves gambling devices, but 
* * * contended * * * that some of -these ma¬ 

chines are being used as gambling devices or games of 
chance”. There is absolutelv no analogv between the 

i 

circumstances found to exist in that case and thh con¬ 
tention of the appellees here. We do not directly, in¬ 
directly, or by innuendo intend to assert that tile law 
is such that if a machine be subject to both legitimate 
and illegitimate use that it can properly be denomi¬ 
nated an evil chattel and therefore subject to summary 
seizure. We do, however, specifically and djrectly 
charge that the facts set forth in the bill, as sjupple- 

i 

mented, clearly show that the machines involved in 
the instant case are not susceptible of legitimate use 
and that each operation of them constitutes them 
a gambling device. This, notwithstanding the Conclu¬ 
sion of appellant that in all essential characteristics 
the machines involved in the Cleveland case, supra, 
are identical with those of the machines involved in 
the instant case. Appellant, however, fails to show the 
facts on which his conclusion is based. In acjdition, 
it is difficult for us to believe, in view of what has been 
said by him as to the amusement feature, that! appel¬ 
lant is competent to state what is an essential element, 
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hence we can not subscribe to his view that this case 
insofar as the facts are concerned is the same as the 
one at bar. This is especially true as the Court of Ap¬ 
peals of Maryland in the Cate case, supra, has said 
the amusement feature is one of the controlling ele¬ 
ments whereas appellant in his brief (p. 7) says that 
it is so slight or insignificant as to in no wise affect the 
situation. 


The appellant refers to the case of State rs. Kraus, 
114 Ohio State Reports .‘>42, and recites that the opin¬ 
ion held that under the facts there involved the machine 
was not a gaming device. This case is distinguishable 
from the one at hand in that the operator thereof 
knew before depositing his coin exactly what he would 
receive. There is no recital likewise that the machines 
involved in the Kraus case had an amusement feature, 
that is, that the slugs emitted from them could be 
reinserted and thus display on certain cylinders of the 
device the operator's fortune. As a further distinction 
the machines involved in this cause do not bear on 
their face a statement to the effect that but one play 
by an individual would be permitted. 

It is thus clearly seen that so far from sustaining 
the contentions of appellant the cases cited by him, 
as well as statements with reference thereto, and com¬ 
ments on the facts presented by the bill, as supple¬ 
mented, show conclusively that the devices in question 
are evil chattels, offend the gift enterprise prohibition 
of this jurisdiction and for these reasons render a 
court of equity impotent to restrain the activities of 
the police and prosecuting attorney in performing 
their official duties. 


I 
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Conclusion. 

i 

We respectfully submit that the facts set fojrtli in 
the bill, as supplemented by return of the appellant to 
the appellee Hesse’s motion to make more definite and 
certain, unmistakably show that the machines ill ques¬ 
tion are evil chattels, constitute a game of chanbe and 
likewise offend Section 1177 of the Revised Statutes 
of the District of Columbia prohibiting gift ! enter¬ 
prises within this jurisdiction. Being evil chattels 

i 

they are not, as has been so ably set out in mhny of 
the opinion extracts which have been embodied herein, 
entitled to the protection prescribed for property 
rights by the Constitution, nor is the due processjof law 
provision thereof offended bv siimmarv seizure.! liav- 
ing thus found, it goes without saying that a churt of 
equity will not exercise its prerogative to tliej extent 
of enjoining duly constituted authorities fromj carry¬ 
ing out the duties for which they have been |sworn, 
hence the ruling of the trial justice denying the prelim¬ 
inary injunction prayed for by the bill and granting 

the motion of the appellee to dismiss said bill ihust be 

■ 

affirmed. 

WILLIAM W. BRIDE, j 
Corporation Counsel, JD. C. 
RICHMOND B. KEECHi 
Assistant Corporation Counsel , I). C. 
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STATEMENT OF FACTS 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia dismissing ap¬ 
pellant’s bill for temporary and permanent injunc¬ 
tions against the then Major and Superintendent 
of Police and the United States Attorney for the 
District of Columbia, to compel each of 1]hem and 
their subordinates from interfering with or mo¬ 
lesting the appellant in his business of operating 

i 

automatic vending machines in the Distript of Co¬ 
lumbia. The bill sets forth with regard to this 

93149—30 (1) 
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particular appellee that at his direction the Police 
Department directed the removal of the appel¬ 
lant’s machines from various places of business in 
the District of Columbia, under the statement that 
if compliance was not had, this appellee in his ca¬ 
pacity as United States Attorney would prosecute 
the owners of said places of business. 

With regard to the appellee, Rover, this case came 
on for hearing below on the bill and answer of this 
appellee. The prayer in the answer, for dismissal 
of the bill and denial of the motion for injunction, 
was granted by the lower court. 

The bill alleges in substance that the appellees 
threatened to interfere with and prevent the law¬ 
ful operation by appellant under agreement with 
various persons in the District of certain vending 
machines, and were about to seize and confiscate the 
machines and destroy appellant’s business, despite 

the fact that such machines had been licensed bv the 

1 •/ 

municipal authorities of the District. 

The bill alleges that the machines concerned are 
of the automatic vending variety, designed for use 
of the automatic sale of candv mints or confections, 
the packages of which are worth the price ordi¬ 
narily paid for such packages in the usual course of 
trade; that to operate said machines it is necessary 
to deposit a United States coin known as a nickel 
in the slot designated for such deposit, and in re¬ 
turn for such nickel there is always delivered one of 
the packages of mints; that in some instances, in 
addition to the packages of mints, certain metal 
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discs are delivered, the discs having a hole in the 
center so that they can not be used for the purchase 
of mints; that the delivery of discs is an amusement 
feature, in connection with attempting to tell one’s 
fortune; that the successful operation oij the ma¬ 
chine for this amusement purpose lies in the skill 
of the operator in manipulation of the lev^r in such 
manner as to make the revolving parts thereon turn 
and stop so that there will be presented to view 
various statements in connection with tbe oper¬ 
ator’s fortune; that the discs are plainly marked to 
indicate that they have no intrinsic value! and are 
not redeemable in trade, and that they arle meant, 

i 

intended and designed for amusement purposes 

only. (Rec. 1, 2, and 3.) j 

This bill was answered by the appellee^ Leo A. 

Rover, on the merits on March 20, 1929, two days 

before the motion for temporary injunction was 

returned. Rover’s answer admits manv of the 

%/ 

material allegations of the bill, but sets up that the 
metal discs are delivered as a matter of chance in 
varying quantities; that the chief difference be¬ 
tween said discs and a nickel is that the former has 
a hole through the center; that the machines are 
“evil chattels” designed for gambling purposes 

i 

and having as an incidental feature only the vend¬ 
ing of packages of mintes (Rec. 10, 11, 1 %); that 
said machine delivers by chance varying quantities 
of these discs of the proportions of a five-cent piece 
of the coinage of the United States, whidi discs 
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have a certain value; first, on the basis of the metal 
contained therein; and, second, for use in lieu of a 
five-cent piece of the lawful coinage of the United 
States for deposit in public telephone coin slots; 
that the entire device partakes of the character of 
a game of chance, inciting a gambling instinct in 
patrons thereof, contrary to public policy; that 
such device and contrivance, possessing such 
gambling features, can not invoke equity for relief; 
that the bill seeks to enjoin criminal prosecution; 
and that the operation and maintenance of such 
machines, devices, and contrivances is contrary to 
the Code of Laws for the District of Columbia. 

This cause came on for hearing on May 3, 1929, 
some six weeks after the answer of defendant 
Rover had been filed. There was no replication 
filed by appellant following the filing of Rover’s 
answer. The cause was heard on its merits with 
regard to Rover on bill and answer, and after con¬ 
sideration bv the Court, a decree was handed down 
dismissing the bill on May 10, 1929. (Rec. 16.) 

ARGUMENT 

This court is asked in effect in the brief of the 
appellant to blind its eyes to the true character 
of the device forming the subject matter of this 
cause. This court is asked to reverse the lower 
court and hold that this slot machine, constructed 
and maintained for gambling purposes, is in fact 
but a simple vending machine. 
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The appellee, Rover, submits that the judgment 
of the lower court should be affirmed for tbe f ollow- 


i 


mg reasons : 


(1) That the courts should construct liberally all 

statutes aimed at and intended to present gam¬ 
bling ; | 

(2) That a gambling device of this character is 
“an evil chattel” which equity will not intervene to 
protect; 

(3) That equity will not sanction the operation 
of a device of this character by reason of its induce¬ 
ment to all classes to indulge in gambling, which 
is contrary to the statute made and provided for 
the abolition of this evil; 

(4) That irrespective of whether the jappellant 
in fact has been found guilty of an infraction of 
criminal law, his maintenance of a device of this 
character will not be protected by equity; 

(5) That the issuance of an injunction iis always 
addressed to the sound discretion of the court and 
the finding of the trial court will not fightly be 
disturbed. 

It is only fair argument to state that the j device in 
question herein, purporting only in barest outline 
to be a vending machine, is in fact a machine con¬ 
structed for the purpose of pandering to the gam¬ 
bling instinct, while at the same time seeking to 
avoid conflict with laws provided for the j suppres¬ 
sion of such instruments. It is only fair tq add that 

! 

a device of this sort would have an extraordinary 
appeal to children. 


i 



The laws of the District of Columbia denounce 
gambling. The statutes are on the books to curb an 
evil long recognized and long sought to be abolished. 
In giving full force in effect to the construction of 
these statutes, it is submitted that the courts should 
have extreme latitude in construing the real pur¬ 
pose of devices constructed with a possible view to 
circumventing these laws. If the laws of the land 
seek to protect all classes from pernicious evils of 
gambling, surely a machine of this sort, appealing 
to children, is particularly one which the courts 
would refuse to approve. It would seem that chil¬ 
dren would stand most in need of the protection 
which the antigambling acts seeks to achieve. 

There is hardly need of citing any authority on 
the latitude allowed the court in the matter of con¬ 
struing gambling statutes when reference is had 
to Section 868 of the Code of Laws for the District 
of Columbia: 

r All games, devices, or contrivances at 
which money or any other thing shall be bet 
or wagered shall be deemed a gaming table 
within the meaning of these sections; and 
the courts shall construe the preceding sec¬ 
tions'literally,-so as to prevent the mischief 
intended to be guarded against. 

This section of the Code gives to the courts the 
power to scrutinize with the greatest liberality any¬ 
thing which might seem to savor of an infraction 
of the gambling laws. This section would seem 
to have a precise application wherein the court 
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now is dealing with a device that pretefids to be 
a vending machine, but possesses as its dominant 
feature the elements of chance. Of course, appel- 
lant may urge, and probably will urge, that the 
metal slugs dispensed from this machin^ bear the 
legend, “No value.” Appellant urges in his brief 
that the receipts of these tokens from the machine 
in varying quantities according to chance is simply 
an amusement feature connected with machine- 
made fortune telling. That amounts sirkply to a 
request to the court to blind its eyes td the real 
purpose of this device. 

Equity precedents would make it apjpear cer¬ 
tain that the Chancellor will not invok^ the aid 
of equity in aid of an evil chattel. Thus, ^ vending 
machine possessing the elements of chance and an 
appeal to the gambling instinct is not such a device 
to which equity will lend its assistance. 

Countering the contention of the appellant that 
the tokens obtained are worthless for an}! purpose 
save that of amusement, the instant appellee con¬ 
tends that the tokens have a value; first, on the 
basis of their metal content; second, for their use 
in lieu of coins in telephone pay stations; and, 
third, taking the appellant at his word, a lvalue for 
amusement. j 

The tokens dispensed in this machine % chance 
have indeed a certain value on the basis of the metal 
content therein. The value may be slighj, but the 
value is there. And, of great or of little value, 

I 

what have these tokens to do with the bona fide 
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automatic vending of candy? Next, it can not be 
disputed but that these tokens, of the general shape 
and outline of a five-cent piece save for the excep¬ 
tion of a hole in the middle of the token, have a 
definite value for use in telephone coin slots. Ap¬ 
pellant urges that there was no showing of fact 
below in the lower court that these slugs had in 
fact been used in telephone coin boxes. To that, 
this appellee responds, first, that the allegation that 
these tokens are valuable for such purpose was not 
disputed by the appellant either by way of replica¬ 
tion or otherwise; and, second, that it is not neces¬ 
sary for a court of equity, in refusing to grant an 
injunction in behalf of such a device, that the court 
of equity be shown that the law in fact has been 
violated. It is the essential character of the device 
in question, combined with its ordinary uses, that 
determines whether equity will grant or refuse it 
equitable relief. 

If appellant contends that the emission of tokens 
is onlv an amusement feature of the machine to be 
obtained by chance, then the rejoinder of this ap¬ 
pellee is that such amusement feature is a thing of 
value. 

In the recent case of Gaither, Police Commis¬ 
sioner of Baltimore, v. Cate, decided by the Mary¬ 
land Court of Appeals on January 16,1929, and re¬ 
ported in 144 Atlantic, 239, a case which is practic- 
cally identical with the instant case both as to offi¬ 
cial character of parties, subject matter, and relief 
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sought, as well as the device in question, the court 
said: 

We take it that it would not be seriously 
contended that if each one of thes$ checks, 
instead of affording the amusement!incident 
to the revolving of the cylinders and| the for¬ 
mation of combinations, could be used as a 

7 

ticket to a moving picture theatre, pad that 
for the expenditure of two nickles One oper¬ 
ator might get no checks and the otib^er might 
get twenty, that it would not be a gambling 
device. Yet in principle, there is no essen¬ 
tial difference between these two cases. The 
difference is in degree but not in kind. 

This case has a precise application to thO instant 

cause. It has been passed on by the court of last 
resort in a state from which this jurisdiction drew 
its common law. The questions presented are 
identical with those presented here. Th^ opinion 
is lengthy, but so pertinent as to warrant tlie use of 
lengthy excerpts in this brief: 

The question here is not whethe^ a court 
of equity has the power to issue an injunc¬ 
tion, but whether, under the facts as disclosed 
by the record, it should issue the injunction. 
The question is not one of power ot author¬ 
ity on the part of the court, but whether it 
is proper to exercise that power of restrain¬ 
ing the appellant in such a case afe is pre¬ 
sented by this record. The real and controll¬ 
ing question in this case, therefore, is 
whether the use of the device spoken of in 
the record sometimes as a slot machine and 
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sometimes as a vending machine is pro¬ 
hibited by the statute of our State. * * * 

The lower court had granted the injunction 
against the Baltimore Police Department restrain¬ 
ing interference with such devices. This decision 
was reversed by the Court of Appeals: 

It is apparent in the whole of this record 
that the theory uj^on which the Chancellor 
acted was that the injunction should be 
granted unless the appellant produces such 
evidence as would convict the appellee of 
a violation of the gambling statute of the 
State. In our opinion, there was error in 
the decree of the Chancellor, due, we feel, 
to the adoption of the theory above stated. 
This case comes before the court, not on 
an attempted prosecution for the violation 
of the gambling statute, but as an applica- 
cation to the conscience of the court on be¬ 
half of the appellee, asking that the police 
authorities be enjoined from the seizure and 
confiscation of his property or property in 
which he has an interest. Under such an 
application, the court is not asked or re¬ 
quired to determine whether or not the com¬ 
plainant has been guilty of an infraction of 
the gaming law, but what it should determine 
is whether or not the machine or device 
which is being seized or threatened with con¬ 
fiscation is what has been designated by some 
courts as an 44 evil chattel.” In other words, 
the proceeding alleged as having been threat¬ 
ened by the police authorities, is against the 
thing and not against the individual owner 
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of the chattel. The application to! a court 
of equity for the issuance of a writ of in¬ 
junction is always addressed to the sound 
discretion of the court, and the grafting or 
refusal of the writ is to be determined by 
the chancellor, acting upon all the circum¬ 
stances of each particular case. The au¬ 
thorities appear to be in substantial accord 
on the point that a machine or a device like 
this now under consideration is a gambling 
device if the checks discharged in Varying 
and uncertain numbers are redeemecj. * * * 
In the annotations following the lease of 
state of Rhode Island v. Certain Gambling 
Instruments, 30 ALR 71, tactically all the 
authorities dealing with a similar device are 
collected; they include decisions in tlje states 
of Alabama, Arkansas, Georgia, Indiana, 
Kentucky, Louisiana, Maine, Missouri, New 
Jersey, New York, Rhode Island,! South 
Carolina, Tennessee, and the Dominion of 
Canada, and with practical unanimity hold 
as above stated. We do not understand that 
the soundness of such decisions is seriously 
questioned by the appellee. His contention 
is that the State must prove that these dis¬ 
charged checks are being redeemed (by him 
or his lessees before the business such as he 
is now engaged in, in respect to th|se ma¬ 
chines, can be interfered with by th^ police 
authorities. In addition to the fact^ which 
we have mentioned, the record in tliis case 
further discloses that the metal disc^ which 
are discharged from this machine wljien op¬ 
erated, being of the approximate siie of a 
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nickel, are being used in large numbers in 
substitution for money in procuring tele¬ 
phone calls. * * * 

The picture presented to the Chancery 
Court by this record is that of an owner of 
a hundred machines manufactured and de¬ 
signed for gambling purposes, to which, upon 
manufacture, were added incidental appli¬ 
ances for the vending of packages of confec¬ 
tion; this incidental purpose being clearly 
designed and intended to take the device out¬ 
side of the gambling statutes. * * * 

An examination of the decisions in which 
similar devices have been under considera¬ 
tion shows what the average man would ex¬ 
pect to find, the exercise of the inventive and 
ingenious mind applied to the manufacture 
of these machines for the purpose of dis¬ 
tributing throughout the country gambling 
devices, but which were, nevertheless, out¬ 
side of the letter of the gambling statutes; 
and the same authorities show that they have 
uniformly failed to impress the Court w’ith 
the innocence of their purpose and device. 
In few cases have their subterfuges enabled 
them to escape criminal liability and in no 
case which tee have been able to discover has 
the protection of a chancery court been suc¬ 
cessfully invoked. (Italics ours.) 

It is apparently the belief of people en¬ 
gaged in an endeavor to violate the spirit but 
keep the letter of the statutes prohibiting 
gambling, that Courts are blinded to facts 
which all others of average intelligence see 
and understand. There is no doubt in our 
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mind that the real purpose of placing these 
machines, to be played and operate^ by the 
public, is to increase the sales of the merchan¬ 
dise by appealing to the gambling Instinct, 
which is either active or latent in almdst every 
individual. It must be apparent to jail that 
the mechanism of this device, outsidd of that 
necessary for a simple vending machine, is 
complicated and costly, and would not be 
used if what the owner desired wa^ only a 
vending machine. This, it seems tp us, is 
conclusively demonstrated by the fact, which 
is evident, that if the mechanism of such a 
machine as this, other than the purely vend¬ 
ing mechanism, was removed or locked, this 
machine would be a poor competitor of the 
ordinary vending machine, which is! simply 
a substitute for a human salesman. 


Again touching on the amusement feature of this 
device, the Opinion says: | 

i 

Referring to the last mentioned argument, 
even if we assume that the amusendent af¬ 
forded to the patron by the revolution^ of the 
cylinder presented different combinations of 
symbols attracts customers, we still 'have a 
game of chance, exciting the gambling in¬ 
stinct, which it is the declared policy | of this 
State, as disclosed by the statutes against 
gambling and gambling devices, to repress. 
It is in strict accord with the fact to sky that 
amusement is a thing of value. * * * 

As we have said, if the only thing these 
machines were used for was amusement, the 
method of affording that amusement knd the 
quantity thereof, is determined by chance,.. 
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and while the appeal thereby made to gam¬ 
bling may not be as strong as where the stakes 
are greater, nevertheless, it does encourage 
such spirit. But aside from the question of 
amusement, as we have already indicated, it 
is our conclusion, reached from the record in 
this case, that these devices were manufac¬ 
tured and are being used for the purpose of 
gambling and that a Court of Equity ought 
not to protect the device or the owner by 
granting an injunction in this case. 

While nqt involving a slot machine or gambling, 
the comparatively recent case of Neiv, Postmaster 
General, v. Tribond Sales Corporation, decided by 
this court on May 2, 1927, is pertinent in showing 
the willingness of this court to penetrate a scheme 
of evasion and determine the cause on the real and 
not on the apparent facts. The hosiery scheme in 
that instance, despite the elaborate efforts to evade 
the postal laws, was held to partake of the elements 
of a lottery. In that case, this court quoted with 
approval State v. Lipkin, 169 North Carolina 265, 
as follow's: 

The court will inquire, not into the name, 
but into the game, however skillfully dis¬ 
guised, in order to ascertain if it is pro¬ 
hibited or if it has the element of chance. 
It is the one playing at the game who is in¬ 
fluenced by the hope enticingly held out, 
which is often false or disappointing, that 
he will perhaps, and by good luck, get some¬ 
thing for nothing, or a great deal for a very 

little outlaw This is the lure that draws 
* 
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the credulous and unsuspecting into the de¬ 
ceptive scheme, and it is what the law de¬ 
nounces as wrong and demoralizing.! 


On the basis of the foregoing, it is respectfully 
submitted that the decree of the lower court should 
be affirmed. 

Neil Burkinshaw, j 
Assistant United States Attorney, 
Attorney for Appellee, Leo A. Rover . 
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